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PREFACE 



BY THE EDITOR. 



-pA. 



On preseating a new Edition of the late Mr. Cornish's Treatise on 
Purchase Deeds^ the Editor .ventures to make a few remarks on the 
character of the original work. 

Upwards of twenty years have passed since the publication, and 
those years have been the most significant in the history of our 
real property system. The most important changes and innova- 
tions have been made. The anci«it modes of transferring property 
bj the fictitious litigation of fines and recovbries have been 
swept away, and in their place disentailing assurances and ac- 
knowledgments are substituted. Canons of descent, founded on 
worthiness of blood and the venerable feudal system, have given 
way to enactments framed in accordance with more enlightened 
andjuster views of relative ties and social requirements. Dower 
has also been adjusted, though in a singular manner ; for aflter 
being made to attach on all beneficial inheritances, it is by the 
same Act placed wholly in the husband's power — a satire on the 
panegyric of Blackstone, that the female sex is a great favourite of 
the laws of England, (vol. L, 446). The limitation of actions 
and suits relating to real property, and the consequent quieting of 
possessions in the heaids of certain and known persons, although 
perhaps not strictly rightful owners, has been effected by statutes 
of some complexity. Then the whole law of wills has been re- 
modelled, and the testamentary disposition of real and personal 
estate placed on the same footing. And, lastly, several statutes 
affecting real property in its modes of transfer have been passed, 
with various success and operation. But, notwithstanding these 
great and numerous changes seem to shake the law to its founda- 
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tioD; it will be found on closer inspection that it is only the 
excrescences and lumber of centuries of wear and tear that have 
been cleared away, and that the real working principles of the law 
are as vigorous and more active than ever. That this is the case 
is evident, from the fact that our old real property law is now as 
to its principles as much our guide as formerly, and instead of 
treatises written before these changes being entirely to be laid 
aside and their subjects re-written, they can be usefully edited by 
the incorporation of the new rules for the application of old princi- 
ples, or by the addition of appropriate notes. 

After a careful perusal of this work in its original state, the 
Editor conceived that it was of singular merit ; — ^that it displayed 
a thorough and sound acquaintance with real property law as ap- 
plied to conveyancing, and was written in strong and vigorous 
language, and, without overlaying the subjects touched on, gave 
to the mind of the thinking student, or the more experienced 
practitioner, the true elucidation of the principles which should 
guide the transfer of property by written instruments. 

That the work should have been little noticed is easily explained. 
It was pu1)lished in 1828, and in 1830 the author was in his grave, 
having but only entered on his 30th year. Deprived of its natural 
guardian, the work was probably soon passed over, and fell like 
its author Jbut slightly noticed by the general professional public. 
Yet the notices given of it were such as showed its worth, for it 
will be found honourably mentioned in several works, by men of 
great and the greatest attainments in real property law, (Sngden, 
Jarman^ Sweet, and others). The author's age has been men- 
tioned, but not for the purpose of asking indulgence for a work 
written at such an early period of life. No such favour is 
necessary. Had the author been spared to win the rewards 
which Ids eminent learning and abilities could not fail to have 
earned him, we are sure he need not have been ashamed of 
these first efforts of his pen. Nowhere will be found any trace 
of weakness, untrained thought, inaptitude of expression, or the 
unsound hasty reasoning of youth. The language is nervous, Ml 
to the point, not diffuse, thorougldy imbued with legal principles ; 
and whenever the student feels at first sight that he differs from 
the author, we think that he will often find, as we have often 
done, that sound learning has dictated the proposition. What will 
strike the reader of this and the author's other works is the vigour 
and firmness with which he differs from his seniors in the profes- 
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sion ;— his views are stated clearly and succinctly^ and the matter 
left to the reader ; — a mode infinitely superior to that of some who^ 
when they engage a mighty chieftain of the law, raise straightway 
a cloud of dust^ which obscures the subject and eclipses the com- 
batants. In short, the Author^ though young, wrote '^ as one 
having authority* and not as the Scribes." 

As to the Precedents, it is surprising how early the Author pointed 
out the verbiage which the sanction of the first conveyancers 
has since rendered the removal of safe, and it wiU be seen that 
they exhibit a clearness and terseness of expression which abun- 
dantly satisfies the real lover of sound but safe reform in the 
language of deeds. 

. Acquainted with the Author only through his writings, and 
closely following his mind by transcribing the whole of the present 
work for the purpose of incorporating the necessary alterations, 
the Editor could not avoid feeling great sympathy for one who, 
so learned, was cut off when just commencing existence, and who 
had to lay down as useless all those stores of knowledge which he 
had amassed by deep reading and much labour. We rarely be- 
come interested in an author without being desirous of knowing 
his personal b^story and character, but it is not often that the 
sinking of such a life in the great ocean of existence leaves a 
ripple for the yiew of survivors. It was, however, with much plea- 
sure that the Bditor foui^d that a kind hand had perpetuated a short 
sketch of Mr. Cornish's life, and which will be found in an early 
volume of the Law Magazine (to which he was a valued contribu- 
tor); and, presuming upon a kindred feeling in the reader, the 
Editor has appended to this preface the substance of the- memoir. 

The Editor will now, more for the vindication of the Author than 
for his own pleasure, state what he has done in this edition. The 
original Precedents were by names of parties, and the Editor has 
substituted their chanicters instead of their names. The notes 
were also placed altogether at the end of each Precedent, which 
seemed an inconvenient mode of reference, and therefore they have 
been placed under the portions of the Precedent to which they 
refer, or removed to where they can be more easily referred 
to. The alterations in the law have been incorporated in the 
text, where they could be conveniently so placed, leaving substan- 
tial paragraphs to stand bracketed, as being the Editor's. He is 
aware that he has by so doing deviated from the ordinary course 
of editorship, which seems to be to leave the Author entire, and 
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to exhibit eyery touch of the editorial pen ; but as the Author has 
ceased to care for his work, and the Editor, with the greatest 
respect for him, feels no compunction for what he has done, he 
hopes that by sparing the reader the tediousness of being reminded 
at every few lines that wm he is on original and now on altera- 
tions, he shall escape blame, if not merit slight praise. The incor- 
porations thus made are, principally, if not entirely, of the subse- 
quent alterations in the law, so that a moment's reflection will 
inform the reader whether Author or Editor be addressing him. 
The Editor is aware that an apology is necessary for the changes 
he has made in the work, especially as the precise nature of them 
do not appear in the present edition. It would be most tedious 
and unprofitable to describe them. To those possessing the 
original they will soon appear, and receive an appropriate judg- 
ment. To those who become acquainted with the Author for the 
first time through the present medium, (for to those previously 
intimate with his works this statement cannot be necessary,) the 
Editor entreats them to be assured that when they find any error 
of manifest appearance, indicatory of folse reasoning, insufficient 
authorities, or egregious blunders, such are not the Author's 
but the JEJditof^Sy and to be charged against him forthwith, without 
any necessity for comparison with the original. That such defects 
will be found is not improbable. The work was undertaken when 
leisure abounded, and probably incapacity also ; and its completion, 
now that leisure is supplied by business, has perhaps by no 
means tended to remove imperfections. In conclusion, the Editor 
wishes to be understood merely as one who having found, what 
he conceives to he, a valuable contribution to legal knowledge, 
has removed irom it the dust of twenty years, and having repaired 
the pages torn with the storm of legislation in that period, presents 
it to the reader with his best wishes, and retires. 
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6, Sytrumds Inn, Chancery Lane, 
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[Extracted firom the Law Magazine for Norember, 1890. Vol. iv. p. 617.] 



Wb have to mentioii the death of Mr. William Floyer Cornish^ 
which has occurred within the last three months. [August^ 1830.] 

Gircumslances have placed us in full possession of his brief^ 
though promising career^ and we believe we shall gratify a large 
circle of friends by detailing it. 

He was the son of a highly respectable solicitor^ at Totnes^ in 
Devonshire^ and the grandson of Dr. Cornish^ well known in that 
neighbourhood for his convivial powers and wit. Mr. Cornish 
received the principal part of his education at the grammar 
school of Tiverton^ then (under Dr. Richards) a school of some 
celebrity in the West. Here he was principally remarkable for a 
quiet observing disposition^ but gave little proof of either talent or 
industry. The time he remained was comparatively shorty cer- 
tainly not long enough to justify us in attributing any portion of 
his acknowledged merits to the school. ^^ Every man/' says Gibbon, 
'' who rises above the common level has received two educations : 
the first, from his teachers; the second, more personal and impor- 
tant, from himself." The subject of our narrative had little 
but the second to depend upon. But he will be admired the 
more by those who knew him in the latter years of his life; 
^^ quantum detraant ex studio tantum amisit ex gloridJ^ After 
leaving school he continued to reside for many years at his father's ; 
but as he was never under articles, it is to be presumed that he 
was from the first intended for the bar, though the usual course, a 
university education, was departed from. During all this time he 
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appears to have devoted himself unremittingly to literature and 
law^ and the stores of particular branches of each which he 
amassed were really surprising. Very probably his connections 
observed and calculated upon this spontaneous development, and 
were thus induced to suffer him to follow his own mode of 
training, and form a character for himself^ instead of encumbering 
him with the helps of an academy. The calculation, in his case, 
was justified by l^e result, and we have little doubt, judging from 
his occasional fits of listlessness, that had the earlier efforts of his 
mind been cramped, it might never have regained its elasticity. 
In literature, his principal attention had been given to the best 
writers of what are termed the golden ages of English literature; 
the ages we mean of our Queens ; in law, to real property autho- 
rities, and more pai*ticularly to Coke, who next to Shakespeare, was 
the god of his idolatry. He was also very fond <rf Gibbon; 
evident traces of which are abundantly discoverable in his works. 
He was entered of the Inner Temple some time in 1820, and 
called to the Bar by that Society in Hilary Term, 1827. His 
^^ Essay on Uses," the first of his productions, having appeared in 
1825, must consequently have been composed during the com- 
mencement of his studentship. He had previously passed some 
time in the chambers of Mr. Jacob Phillips, a conveyancer of 
some standing. His " Essay on Remainders"* came out in 1827, 
almost immediately after his call to the Bar, and attracted consi- 
derable attention, by the originality of some parts of the p)an, he 
having succeeded in deducing rules applicable alike to each species 
of remainders, whilst Feame has treated them as almost wholly 
distinct. The treatise on Purchase Deeds was published in 1829 ; 
and just before his death he was actively engaged in a work on 
Settlements. He was, we are proud to say, a large contributor to 
the Law Magazine. We have already intimated that this is not 
the place for criticism ; but there is one remark which, considering 
the rapid succession of his works, we think it right to add. He 
had thoroughly considered every subject he undertook ; he wrote 



* [Of this work I may be permitted to say, that it gives, in a small com- 
pass, a masterly, concise view of the learning of Remainders, and any one 
who should make himself thoroughly acquainted with this work, would 
find that no part of the law of Remainders is difficult to him. A second 
edition of this work, by a competent hand, would be a great favour to the 
profession .] — Ed, 
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because his mind was fiill ; and if more than once he produced a 
book in a year^ he drew upon ' stores that had been accumulating 
for many. 

In private life he was one of the most amiable of beings. In- 
deed the total absence of gall in his disposition rendered it 
almost impossible for him to offend ; and there was so much sim- 
plicity idid single-mindedness about him as might possibly have 
been mistaken for a weak point in his character^ had not his 
acknowledged talents so amply redeemed it. He died at Totnes, 
after a short illness^ about the end of August last [18S0]^ being 
then in the thirtieth year of his age. 
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In submitting the present Treatise to the Profession^ the Author 
is anxious to obviate as early as possible the charge of having 
done what has been been done already^ by displaying the plan he 
has adopted^ and the objects he has aimed at, which will, he 
hopes, be found to combine novelty with practical utility. 

1. In the classification of his topics and precedents he has 
consulted their real, not their abstract nature. Hence he has 
begun with the lease and release, the ordinary purchase deed of 
modern times, and gradually descended through the intermediate 
assurances which may be the medium of purchase transactions, to 
the ancient feo£Pment, proportioning the space and attention 
allotted to each to its present importance, and carefully avoiding 
a parade of learning which is virtually obsolete, or which may be 
ifound in existing treatises. 

2. In his precedents he has studied brevity, more, he belie ves> 
than has been done by any of his predecessors. In this he has 
complied with the requisitions of society, and the apparent wish of 
the profession; and has endeavoured to stop a main source of 
coniplaint and censure against modem conveyancing. When he 
has rejected a usual but (as he conceives) unnecessary clause or 
expression, he has generally given a reason for the omission, which 
he trusts will be deemed satisfactory; but he abandoned his 
original intention of accounting for every deviation, however 
minute, from the common form, from a conviction, that to detail 
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what ordinary knowledge and reflection can suggest^ would be 
wearisome to himself and unprofitable to his readers. In no pre- 
cedents hitherto published^ have principles been followed up to 
their legitimate consequences ; but by observing them, it is the 
Author's opinion, that precision may be introduced into con- 
veyancing with perfect safety, and that by clearing away the 
synonyms which darken the meaning without aiding the operation 
of the instrument, the attention will be forcibly called to the simple 
and significant words on which the law has impressed a peculiar 
efficacy.* He hopes that the intrenchment he has made on ex- 
isting forms will but slightly diminish the value of his work with 
those who may prefer them in their original diffusion, or who may 
be unwilling to reject clauses, which, however useless, have the 
sanction of long duration and general reception. For first, these 
parts of the conveyance are an inconsiderable portion of the whole 
Treatise, — and secondly, as every omission and alteration of the 
least moment are carefully adverted to, the practitioner can, if he 
pleases, easily supply the usual verbiage.f 



• Lord Alvanley's well-known reprehension of a departure from 
established forms has been frequently quoted, and much commended. 
Had his Lordship reflected that the forms to which he exhorted a 
blind adherence, were themselves a departure from antecedently estab- 
lished forms, and that an excision of indefensible superfluities is as much 
a recurrence to ancient, as a relinquishment of modem usage ? It has 
been judiciously observed, that " confusion and uncertainty in convey- 
ancing arise from the use of ill defined words, and the affectation of 
unnecessary clauses ; " and that *^ from an extreme caution to avoid this 
evil, conveyancers have taken the surest means to increase it, (viz.) by 
an injudicious accumulation of synonymous expressions." Rede's Ex- 
amination of the law of England, vol. ii. 39, 40. 

t The author will, however, observe, that the serious charge which 
has been brought against conveyancers, of xmnecessarily dilating the 
bulk of deeds, is, in his view, but partly true : it is true in respect to the 
phraseology, and many of the clauses in the body of the instrument ; 
but it is not true in its full application to recitals, to which it is mainly 
directed, and which are the principal means of increasing the conveyance. 
For though, abstractedly speaking, recitals are not essential to the vali- 
dity of a conveyance, they are in many instances requisite to display its 
groundwork and connection with the preceding chain of title ; indeed 
sometimes to render the frame of the instrument inteUigible. And so 
long as courts of equity control real property, it must in a great proper- 
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3. But though the Author haa^ in retrenching superfluities 
followed the dictates of reason operating on principle^ more fear- 
lessly than those who have gone before him, he has felt the force 
of the reflection that others may not always acquiesce in his con- 
clusions, or wish to adopt his alterations. Hence much of what 
he still considers unnecessary matter has been retained, marked 
however with inverted commas, and most frequently attended with 
comments. But in many places the inverted commas are only 
intended to show what may be safely omitted when brevity is a 
paramount consideration. 

4. In annotating on the precedents, he has mingled theory with 
practice, eliciting the principle of the instrument, and collaterally 
commenting on the doctrines which are suggested by the recitals, 
when a knowledge of them is requisit-e to a comprehension of the 
transaction. 

5. The numerical division and subdivision of the precedents 
in the margin are chiefly meant to facilitate reference and obviate 
the necessity of repetition. An analysis more accurately logical 
might be given (see p. 27), but it would not have equally attained 
this end. 



tion of cases be considered in the highest degree expedient to preserve 
and embody with the muniments of the title, evidence of the fairness of 
the transaction, which can only be done by reciting the antecedent 
facts. Illustrations of these remarks will be found in the ensuing sheets. 
But the author at the same time admits that the modem mode of recit- 
ing is pushed to an unpardonable extreme by those who enter on this 
part of the instrmnent with an ignorance of the principles on which, in 
rational practice, it is founded, and which alone can enable them to 
select and concisely develope such circumstances as it is proper to intro- 
duce. This observation will, it is hoped, be a satisfactory reason for the 
plan which the author has pursued in the present treatise, of curtailing 
the diction without in general diminishing, in any specific transaction, 
the usual number of recitals ; and as the evil arising from their increasing 
the size of the deed, is felt in proportion to the smallness of the transac- 
tion or poverty of the parties, and consequently as it becomes less neces- 
sary, it may be easily obviated by impressing the drai%htsman with the 
real nature and object of recitals, which will enable him to exercise over 
them a discretionary power, and adapt them to the circumstances of 
the case. 

c2 
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6. The peculiarities which may characterise the various forms 
are noticed only as they occur : and therefore when the reader 
meets any without an accompanying comment, he will prohably 
find it explained in the anterior part of the work. 

Finally, the Author requests that the critical and controversial 
parts of the work may be received in the spirit in which they 
were written, that of free inquiry ; — with a desire of correcting 
such errors as he presumes to think (without forgetting his own 
fallibility) have been fallen into by those whose authority sanctions 
their opinions, and whose value and general accuracy his quota- 
tions will show he can appreciate. 
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CHAPTER I. 



ELEMENTARY SKETCH OF ANCIENT AND MODERN 

CONVEYANCES. 



Original Mode of Conveyance in England. — ProgreBs of 

Alienation* 

The original mode in England of conveying lands in possession, 
of a freehold quality, was by feoffment ; of which the ceremony 
called livery of seisin^ or the actual delivery of possession^ formed 
the essence (a). When the subject of the transfer was a remainder 
or reversion, and no livery could therefore be made, a grant (5) 
(which could only be by deed), and an attornment of the particular 
tenant to the purchaser, were required ((?). These were not the 
only clogs on alienation. The concurrence of the feudal lord, and 
in some cases that of the heir, was also made necessary to the 
conveyance {d). Still, however, the science of conveyancing rested 
on plain and well-known principles; feoffments and grants were the 
generic assurances ; and though not at all times easily perfected, 
their operation was unobjectionable, and their nature intelligible. 

(a) Wright, 87. 2 Bl. Comm. 311. {d) See Co. Litt 94. Wright, 168, 

\b) Co. Litt. 172. cited, but without mach accuracy of 

(c) Necessity of attorning was taken deduction, 2 Comm. 287. 
away by st. 4 & 6 Ann. c. 16. 
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As the kingdom became wealthy and commercial, simplicity 
proportionably vanished £rom jurisprudence ; and after the statute 
of uses {a) had turned that which had been a mere right in equity 
into an actual estate, by incorporating the use with the land, bar- 
gains and sales became a frequent substitute for the ancient feoff- 
ment. These, however, being of a private nature, the statute of 
enrolments (J) was passed to give them the publicity which alone 
can preclude fraud. But the legislature in vain opposed the bent 
of the times, which demanded facility of alienation. As the statute 
of enrolments extended only to bargains and sales of 9^ freehold 
estate, the conveyance by lease and release (the former being a 
bargain and sale for a year^ and consequently of a chattel interest,) 
presented an effective means of secret and easy transfer; and 
though a fraudulent evasion of the spirit of the legislature, and 
formerly suspected by some eminent lawyers ((;), was soon generally 
adopted, and was, until recently, the ordinary conveyance of free- 
hold estates. 

The lease and release would naturally divide our attention into a 
separate consideration of its constituent assurances; for though 
to some purposes they are blended into one conveyance, yet in 
general, strictly considered, they are distinct ; and to form a cor- 
rect judgment of the precise nature and operation of a lease and 
release^ the student must not begin with regarding it as an integral 
assurance possessed of specific qualities. What has been adverted 
to having, however, been amply done by others, I shall confine 
myself in the ensuing sketch to a lease and release, taken as one 
substantive conveyance, referring only so far to its constituent parts 
as to speak of it — 

First. With relation to the Lease or Bargain and 
Sale for a Year. 

Secondly. With relation to the Release. 

First, then. This lease, we must observe, in its mode of oper- 
ation, in no way resembles a lease at common law. [A release 



<?) 27 H. 8, c. 10. (c) See 4 Cruise, Dig. 127, 8rd ed. 

\0) 27 H. 8, c. 16. 
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eould not be grounded on a common-law lease unless the lessee 
had entered under it (d). As entry would have caused nearly the 
same inconvenience as a livery of seisin^ the difference in operation 
between such a lease and a lease by bargain and sale^ which enables a 
release without entry or any act or ceremony on the land^ is im- 
portant to be noticed.] When uses were fiduciary, the bargain and 
sale for a year was a mere sale or transfer of the use, rendering 
the bargainor a trustee for the bargainee during the term speci- 
fied(^). The statute of uses instantaneously annexed a legal 
ownership) to the use, and the bargainee therefore had then an 
estate competent to ground a release. Hence, the criterion of the 
efficacy of the lease for a year, is the applicability of the statute of 
uses. Now that statute enacts, that when any person shall be 
seised of lands, tenements, &c., or other hereditaments, to the use, 
confidence, or trust of any other person or bodt/ politic, the person 
or corporation entitled to the use in fee simple, fee tail, for life, or 
yearSy or otherwise, shall from thenceforth stand and be seised or 
possessed of the land, <Sx3., of and in the like estates as they have 
in the use, trust, or confidence, &c. 

I shall now proceed to draw conclusions referrible to the convey- 
ance by lease and release, but emanating merely from the present 
nature of the bargain and sale ; for as it lays the foundation of the 
release, if it is by any means void, the whole assurance falls to the 
ground. 

1. With respect to the parties to the lease for a year, — ^we have 
seen that none who are incapable of standing seised to uses, can in 
strictness of princi{de be bai^ainors. On the other hand it may 
be laid down generally, that such as are capable of a use may be 
grantees in a bargain and sale ; whence corporations (y ) and the 
king (ff) may be grantees, and even an alien may take, subject 
however to the right of the crown to take the benefit of the use (h). 
It ought therefore to be Tememhered, thAt incapacity of receiving 



(d) Co. Litt. 70. b. (g) Oil. Uses, 44. 

(a) 2 Inst. 671. (^) See All. 14. Sty. 40. Bro.dd9a, 

(/) 10 Co. 24. 34. 2 RoU. Abr. 787, 338 b. 
pi. 8. 

b2 
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a itse is the onlj p&Mliar disqualification of a grantee in a lease 
and release. From a case in the First Institute it may, however^ 
be inferred; that an estate of inheritance cannot be conveyed by 
this assurance to a corporation eohy if to take in its corporate 
capacity ^ because it cannot take the term^ on which the release is 
grounded, in the same capacity (a). And as this case is a conse- 
quence of the rule that a chattel interest cannot go in succession^ 
the proposition is equally true of a release upon a bargain and sale 
under the statute, and one upon a lease at common law. But the 
release is not void; for if made to the corporation sole and his sue- 
eessors, it is still good for the life of the grantee ; because he may 
evidently take a mere estate of freehold in his natural capacity.* 
By parity of reason^ if the release is made to the corporation sole 
and his heirs, the fee simple is given; though the term which. the 
release enlarges be limited to the successors ; because the grantee 
then takes the inheritance in his natural capacity, which is the 
same with that in which he has the term, inasmuch as the limita- 
tion of the term to his successors is nugatory. 

2. Gorpoi*ations cannot (at least on principle) ccmvey by this 
assurance; for the words of the statute do not extend to them, 
except as cestui que use; and though capable of being trustees 
now, they could not stand seised to a use before the statute. But 
a decision (b) founded on arguments of convenience appears to have 
removed this disability ; though its contravention of true principle 
has induced a belief that it is entitled to little regard. Indeed 
some writers have laid down the proposition without any notice 
whatever of the case adverted to (c), which nevertheless remains 
unaffected by any subsequent adjudication. Still it must be allowed 
to depend on a thin distinction, which nothing could have justified 
but an auxiliary ailment deduced from the inconvenience of 
disturbing the numerous titles, which at the time it was taken 
depended on bargains and sales by corporations (d). And as this 



(a) See 1 Inst. 9 a. Hawley v. (b) Holland y. Bonis, 2 Leon. 121. 
Knight, 14 Jur. 665. Otherwise, there- 3 Leon. 175. 
fore, of a corporation aggregate. (c) See Watkins Cony. c. 6. 

{d) 2 Prest. Cony. 254. 
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cause has ceased to operate, it was deemed prudent for corporations 
to convey by some other assurance. When a particular estate is 
in existence, they might convey by grant ; when the lands were in 
their possession, they made their election between a feoffment and 
a lease (at common law) and release. 

S. Tenants in tally and tenants for Ufe, might convey by this 
assurance ; for before the statute of uses their estates might have 
been clothed with either a use or trust; and as they are seised, 
they are manifestly within the words of the statute. And it is now 
fully established that a lease and release by tenant in tail passed a 
base fee, determinable by the entry of the issue in tail (e). 

4. On the same principles it may be advanced, that whatever 
may be conveyed to uses may be conveyed by lease and release. 
Whence any incorporeal hereditament in esse, and savouring of the 
reality (J^) (as a rent, &c.), and not merely personal (as an annuity), 
may be the subject of it ; though indeed there is no necesssity for 
a lease and release to pass any incorporeal hereditament, as a grant 
is equally effective for that purpose. 

5. But though reversions and vested remainders are a sort of 
incorporeal hereditaments, it was usual and proper to convey them 
by this assurance. The propriety of adopting it arose from its 
obviating, at a fature period, the proof of a particular estate having 
been in esse at the time of the conveyance; a circumstance of 
course essential if a grant were resorted to. But although, in 
addition to the general reason for their capability to pass by a lease 
and release, they might have been the subject of a bargain and 
sale, (while uses were fiduciary,) and are within the express words 
of the statute of uses ; yet some have erroneously supposed an 
estate in possession necessary to the operation of the release (2 3L 
Comm, 339); whereas nothing is required to ground a release but 
a vested particular estate. But, 

6. Contingent remainders could not formerly have been trans- 
ferred by a lease and release; for there cannot be any seisin of 



(e) Machel v. Clarke, 2 Salk. 610. Glasscock, 1 Sand. 250, which foUowed 
2 Ld. Raym. 778. Goodright v. Shil- Litt. 612, 613, 660. 
son, 3 Burr. 1703, overruling Tooke v. (/) See Cro. Eliz. 166. 
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these; and consequently the bargainee took no legal estate, and 
nothing to ground the . release. And as this conveyance (like a 
bargain and sale of the freehold or covenant to stand seised) does 
not, as such, operate by estoppel, it follows that, when a contingent 
remainder is the subject of it, it is a nidlity. And future uses, and 
executory devise, whatever may be their specific form and denomi- 
nation, and although they confer an interest which, in reference to 
the certainty of its taking effect in possession, is vested, were 
equally incapable of being passed by a lease and release. 
Secondly, with helation to the Release: — 
The release is by way of enlarging an estate, operating entirely 
at common law ; and one great utility of the lease and release arose 
from this cause; for uses could not be declared on the release, 
unless it gave the common-law estate to the releasee. The following 
were the most material and striking attributes of the lease and 
release, with more peculiar reference to the release. 

1. The denomination of this conveyance supposed an antecedent 
term to be enlarged; the particular estate was created by the 
bai^ain and sale to be merged by the release, and from the nature 
of the transaction, there must be a privity between the parties ; 
and therefore the requisition of the common law, with respect to 
privity between the releasor and releasee, is complied with, and no 
question upon it could arise. 

2. It required words of limitation in order to confer an estate of 
inheritance on the releasee (Litt. 465). In this respect it resembled 
a feofiment or gratit, and bore no analogy to the other species of 
releases; for these last act merely on a right and by their own 
force, and not only do not require an expansive power from words 
of limitation, but cannot be restrained by them. A release, per 
mitter le droit, or by extinguishment, of all the releasor's right, 
for an hour, Sec., is as complete as if made in unqualified terms, or 
with an expression of perpetuity (Litt, 466. Oilb, Ten. 55). 

3. It worked of itself no estoppel. There is, indeed, a decision 
of Lord Kenyon, which, in the generality of its terms, would extend 
the doctrine of estoppels to a release by enlargement and convey- 
ances which are derived from the statute of uses (3 T. JR. 370) ; but 



Lease and Releate* 7 

the authorities do not support the position. The true proposition^ 
however^ is that a release does not estop as a release; not that the 
instrument by which it is made may not estop^ if sufficiently solemn. 
It will not (like a feofiment) Work an estoppel by matter in pais; 
but it undoubtedly may produce that e%ct by Toatter in writing; 
and therefore as a release by enlargement must be by deedy and 
ahoays is by indenture^ a lease and release will estop when it can- 
not operate as a conveyance. The writer, in his Essay on Uses^ 
179, citing Co. Litt. 852, advanced this opinion, in the face, how- 
ever, of the general opinion of the profession, which he conceived 
to be inaccurate from not discriminating between an estoppel pro- 
duced by the nature of the assurance, and an estoppel effected by 
the nature of the instrument, by which that assurance is tnade. 
He conceives, therefore, diat the late decision of the Vice Chan- 
cellor (^), which is built on this principle, is in perfect unison with 
the established distinctions of our ancient law (c). 

4. It was innocent in its operation (if), not working a disseisin, 
nor even forfeiture, when made by a tenant for life (e) or years {f). 

Hence, if a tenant for life, with a contingent remainder depen- 
dent on his estate, made a. lease and release in fee, the contingent 
remainder was not barred. So if there be tenant for life wiUl 
power in gross, that is a power by which he is enabled to create an 
estate ulterior to his estate for life {g)y it is unaffected by a lease 
and release in fee (h). Even a power appendant (which is annexed 
to, and in fact involved in, the estate of the donee of the power) («) 
is not destroyed by this conveyance, unless it transfers all the 
interest of the donee ^ and then its destruction is virtual and iii-» 
direct. For although the donee of a power appendant does not 



(6) Bensley v. Burden, 2 Sim. & (c) See Co. Litt. 352. 

Stuart, 519. His Honor observed that {d) Feam. 822. Co. Litt. 328. a. 

"the text writers upon this subject (e) 1 Inst 251. Litt. 600, 606. 

state, that estoppel is wrought hy any 2 Leo. 60. 8 Mod. 151. 

deed indented, making no exception." (/) Saunders v. Annesley, 2 Sch. & 

— " Of what importance" (he continued) Tjof. 99. 

" to this principle can it be, whether {g) Hard. 410. 

the indenture which operates this effect {h) Phitton's case, cited Hard. 412. 

is an indenture of release, or an inden- (i) Sugd. Pow. 46. 
tui-e of feoffment." Ibid. 526. 
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suspend the rigiit of exercising it during the continuance of any 
limited interest which he may create^ by this or any other innocent 
assurance operating on the estate which is subject to his power^ yet 
he is not allowed to overreach and defeat such interest; and con- 
sequently a conveyance of his whole estate^ for ever precludes the 
effective execution of the power (a). 

In the innocence of its operation a lease and release agreed with 
a grant^ bargain and sale^ and covenant to stand seised. But any 
of them^ except a grant which is innocent from the nature of the 
subject matter, might have acquired in transferring corporeal here- 
ditaments a tortious operation, by that legal incorporation with a 
fine or common recovery, which was produced by a fine being 
levied or recovery suffered in pursuance of a covenant contained in 
an antecedent assurance (b), or perhaps by any other circumstance 
showing that the fine or recovery was not intended to be an inde- 
pendent transaction ({?)• And if a tenant in tail in possession 
conveyed by lease and release, and added a warranty, he discon- 
tinued the estate tail (d), 

. But with these exceptions a lease and release was an innocent 
assurance (e) ; the reason being, that a release by eiilargement does 
not, like a feoffment, operate on the possession, but on a remainder 
or reversion, and is consequently analogous to a grant. 

5. It has been doubted whether there can be a resulting use on 
a lease and release [because of the nominal consideration in the 
lease]. It is, however, admitted that if a partial or limited use be 
declared to a stranger, the residue results (/). And the better 
opinion is, that in the absence of any consideration or declaration 
of use in the release, the whole inheritance results (^). For it 



(a) See Doug. 293. Noy, 66. circumstances of that case. There is, 

(b) Doe V. Whitehead, 2 Burr. 704. perhaps, a slight inaccuracy in his 

(c) See But. Feam. 380, n. (x). lordship's language, as he speaks of 
1 M'Clell. & Younge, 58. 5 Bar. & the effect of the habendum (meaning, 
Aid. 569. of course, the declaration of use which 

(d) Litt. 601. immediately foUows it) in preventing 

(e) 2 Sand. Uses, 64. the resulting use. Ibid. 719. Still, 
if) 7 Mod. 77. however, when such declaration is to 
{g) In Goodtitle v. Gibbs (5 Bar. & the grantee of the common-law estate, 

Cres. 709) Lord C. J. Abbott, in de- it may correctly enough be considered 

livering judgment, treated this point as as part of the habendum. Vid. inf. 
clear : but it was not involved in the 



J 
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ouglit to be remembered that in the doctrine of resulting uses^ the 
courts of law preserved the latitude of construction which the 
courts of equity possessed while uses were fiduciary ; and held the 
resulting of the use in its legalized state to depend on the presum- 
able intention . Now, when there was no consideration nor declara- 
tion of use in a feoffinent^ grant, fine, or common recovery, the use 
on this ground instantaneously resulted to the feoffor, grantor, 
conuzor, or recoveree ) and a lease and release differs from these 
only in the form of a^surancey and consequently under the same 
circumstances ought equally to produce the same effect. But it 
was contended by counsel in the case of Shortridge v. Lamplugh (h)y 
where this point was solemnly argued, that as the lease and release 
was to be regarded as one conveyance, the consideration of the 
bargain and sale was communicated to the release, and prevented a 
resulting use. It was urged on the other side, this result did not 
follow, because the lease and release were distinct conveyances. 
That assumption, however, would lead by a more plausible argu- 
ment to the conclusion it was adopted to repel; and the more 
unobjectionable mode of meeting the proposition appears to be to 
admit the lease and release to be one conveyance, considered with 
reference to the real nature of the transaction* It will then follow 
that it ought to be so regarded, with reference to the question of 
resulting %bse ; for otherwise the courts of law would not act on 
those liberal principles of construction, which in this branch of the 
doctrine of uses, were transferred by the statute of uses to their 
jurisdiction from the courts of equity (i). When, therefore, they 
assimilate a lease and release to a feoffment, &c., they must suffer 
the analogy to be controlled by the fundamental principle on which 
the doctrine of resulting uses rests — the intention of the parties ; 
and, therefore, as the consideration in those assurances is material 
only as it shows that intention, they must decide that the nominal 
consideration in the bargain and sale for a year, inserted therein 
for the sole purpose of giving validity/ to that instrument, not 
evincing an intention to confer the legal fee on the release, has not 



{h) Salk. 678. 7 Mod. 71. 2 Lord (i) Co. Litt. 23. a. 3 Co. 81 b. 
Raym. 798. Dyer^ 166. 
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the effect which it would possess if in the release itself. By parity 
of reasoii it is equally frivolous to lay any stress on the extinguish- 
ment of the estate of the lessee. 

These are the principal features of a lease and release; my 
endeavour has been to give a general idea of its nature and opera* 
tion as an integral assurance : a release by enlargement considered 
abstractedly would involve some topics which have not yet been 
adverted to. 



[LEGISLATIVE ENACTMENTS INDUCING CHANGES 
IN THE MODE OF ALIENATION.] 



[The lease and release was thus^ up to the year 1841^ the univer- 
sally adopted mode of conveying freehold estates ; and the altera- 
tions; made by an Act we shall presently mention^ proceeded upon 
the acknowledgment of the lease and release as distinct conveyances, 
but obviated the necessity for an actual lease for a year, by enacting 
that the release should be as effectual without such lease as with 
one. The operative instrument for conveyance was, therefore, the 
same, viz., a release founded upon a lease for a year (understood, 
or supplied by the Act). This alteration was effected by the 
4 <ib 5 Vict. c. 21, '^ An Act for rendering a Lease as effectual for 
the conveyance of Freehold Estates as a Lease and Release by the 
same Parties," which is still unrepealed, and, though now disused, 
is useful to be known, as conveyances executed under its provisions 
will always be met with, ^nd their validity must be tested, to some 
extent, by the Act. 

Sect. 1 epacts, — " That every deed or instrument, being or pur- 
porting or intended to be a deed or instrument of release of a 
freehold estate, which shall be executed on and after the 16th of 
May, 1841, and shall he expressed to be made in pursuance of this 
Acty shall be as effectual for the purposes therein expressed, and 
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shall take effect as a coliyeyance to uses or otherwise^ and shall 
operate in all respects^ hoth at law and equity^ as if the releasing 
party had also executed a bargain and sale for a year, although no 
such shall be executed; provided that eveiy deed taking effect 
under the Act shall be chargeable with tdie same amoUnt of stamp 
duty as any bargain and sale for a year would have been charge- 
able with (except progressive duty) if executed to give effect to 
such deed/ in addition to the stamp ^ which such deed shall be 
chargeable with as a release or otherwise under any Stamp Act." 

As the lease for a year was frequently missing, and caused 
difficulty froin its absence, sect. 2 enacts, that where, in or by any 
deed of release of freehold estates executed before the 15th of May, 
1841, any bargain and sale for giving effect to such release shall 
be recited, or by tmy inention thereof in such deed of release appear 
to have been made ot executed, such recital or mention thereof 
shall be deemed and taken to be conclusive evidence of the bargain 
and sale so recited or mentioned having been made and executed : 
and eueh deed of release shall also have the like effect as if the same 
had been executed after the l^th of May^ 1841 (a), whether such 
bargain and sale shall or 6hall not have been lost or mislaid, or 
may or may not be produced. 

The improvement effected by this Act was slight, and principally 
consisted in a saving of the mechanical labour and a portion of the 
expense of preparing the lease for a year. The real burden of that 
instrument — ^the stamp — ^tr as, however, carefully continued ; and 



(a) The yalidity of a release (without it is fortunate if a good proTision in an 

its lease), executed after the 15th of Act escapes being slain by some other 

May, 1841, depends on its *^ being ex- section, or by some unlucky member of 

pressed to be made in pursnanoe erf the its own body. We suppose the part of 

Act; *' and if the effect of a release the section we refer to must be rejected 

(before the Act), with a missing lease, is as surplusage. At all events, the requi- 

to be only that of a release executed sition that an old release should recite 

after the 15th of May, 1841, it is quite the Act must be rejected, for the law 

dear that the release cannot have the forces not to an impossibility ; but as 

requisite recital, and that the Act has to the lease-for-a-year stamp, we are 

notsupplied its absence. Added to this, not so clear, for although it would of 

a release under the Act is to have a course be wanting, yet as it can be sup* 

lease-for-a-year stamp, which a release plied on payment of the stamp and 

before the Act would not of course have, penalty, (or perhaps without,) there is 

This limb of the clause seems an in- no such impossibility as in the former 

stance of modern legislation, in which case. 
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only because it was difficult to estimate the length of an imagined 
deed was the progressive stamp duty abolished. 

The Act of 1841 continued in full force until 1844, when an 
alteration was effected of an inartificial character by the 7 &S Vict 
c. 76 ; sect. 2 of which enacts, that every person may convey by 
any deed without livery of seisin, or enrolment, or a prior lease, all 
such freehold land as he might, before the passing of the Act, have 
conveyed by lease and release ; and every such conveyance shall 
take effect as if it had been made by a lease and release : provided 
always, that every such deed shall be chargeable with the same 
stamp duty, (except progressive duty,) as would have been charge* 
able if such conveyance had been made by lease and release. 

This Act effected little beyond rendering it unnecessary to recite 
the previous Act of 4 & 6 Vict. ; and by neither Act was a corpor- 
ation enabled to convey by release alone, for such deed would have 
had only the same effect as a lease and release, by which, in the 
opinion of the profession, corporations were not enabled to convey. 

The changes hitherto made were clumsy and inconvenient. To 
supply the place of the lease for a year, whether lost or not lost, 
could hardly be called an improvement in conveyancing ; and to 
require the reference to and recital of a particular Act in every 
deed was a retrograde movement, for the reference might as easily 
be omitted as the lease for a year lost. And to enact that any 
deed would do to pass land was almost giving up the claim of con- 
veyancing to be ranked as a science, and seemed a tacit confession 
that the legislature gave up attempting sound reform, and resorted 
to crude and mischievous generalities. 

The Act 7 & 8 Vict. c. 76, existed from January to October, 
1846, from which time it was repealed by the 8 & 9 Vict. c. 106, 
" An Act to amend the Law of Real Property." 

The alteration effected by the Act was simple and yet scientific, 
and may be introduced by reminding the student of the broad 
distinction between corporeal and incorporeal hereditaments. The 
former, as being susceptible of possession, were trammelled with the 
necessity for giving either actual or constructive delivery of pos- 
session. They must have been conveyed by feoffment, with actual 
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livery of seisin^ or by a bargain and sale (of the freehoJd)j giving 
seisin by the statute of uses, but clogged with a heavy stamp 
specially appropriated^ and requiring enrolment^ or by the incon- 
venient mode of a lease or bargain and sale {not of the freehold)^ 
which, though giving the legal possession by the statute, yet 
required the additional deed of release to convey the freehold. On 
the other hand, incorporeal hereditaments were free from these 
burdens, and required only a deed to pass them. As they did not 
lie in livery, (which was their distinguishing characteristic,) but in 
deed or grant, no formalities beyond the ceremony of a deed had 
been anciently required, and modem legislation had not favoured 
them with any particular burden. As, therefore, remainders and 
reversions which lie not in hvery were incorporeal hereditaments, 
and every estate demised to a tenant for a year lefb a reversion in 
the landlord, nearly every estate was susceptible of being conveyed 
as an incorporeal hereditament by a simple deed or grant ; but as 
the essential quality of such a grant was Ihat it operated on a 
remainder or reversion, the existence of the particular estate at the 
date of the deed was necessary to be proved in all future time ; and 
unless it could be evidenced by some instrument (as a lease), there 
would be danger in the deed not operating as a grant, but be an 
instrument attempting to convey the immediate freehold, without 
actual livery of seisin, or constructively under the statute of uses. 
A grant was not, therefore, resorted to, unless the existence of the 
particular estate was capable of continuous evidence. 

The facility of •conveying remainders or reversions consisting in 
their lying in grant, and the impediments to the conveyance of 
estates in possession arising from their lying in livery, the legisla- 
ture had a choice of alterations — either to assume, in all cases, the 
existence of a particular estate, (which would have been little more 
than had been done by supplying a lease for a year,) or by giving 
the characteristic of incorporeal hereditaments to those of a cor- 
poreal nature. The latter was wisely chosen; and by a simple 
enactment, scientific in its language and forcible in its operation, 
(and only injured by the appendage of a fiscal regulation,) the 
framers of the Act swept away the bungling changes of former 
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Acts^ and^ without introducing complexity in language^ placed the 
transfer of estates in possession upon the hroad and intelligible 
basis of grants by deed. 

The 8 & 9 Vict. c. 106^ which came into operation upon the 
repeal of the previous Act of 7 & 8 Vict., (Ist of October, 1845,) 
enacts, (sect 2,) ^^ That M corporeal hereditaments sJtall, as 
regards the conveyance of the immediate freehold thereof he held 
to lie in grant as well as livery. '^ Thus was effected, in language 
worthy of great lawyers, the alteration which was needed ; and we 
remark that it is produced by half the words of the inelegant and 
confused section of the 7 <& 8 Vict. The change in the character 
of corporeal hereditaments, it must be noticed, is not one of sub- 
stitution, but of addition. They have now the additional character 
of incorporeal hereditaments by lying in grant, and they retain 
their ancient nature of lying in livery. Why this was retained, as 
its only apparent effect is to save from destruction the obsolete 
feofiment to which livery was essential, is not clearly perceived, 
unless it was to give some consistency to the remaining language 
of the clause, which imposed the lease-for-a-year stamp on the 
statutory granty and which had previously been &stened, and still 
continued, even on a feoffment ! and was due upon a lease and 
release, which might still be used if any reason could be found for 
doing so. The 2nd section continued to enact, ^^ That every deed 
which, by force only of this enactment, shall be effectual as a grant, 
shall be chargeable with the stamp duty with which the same deed 
would have been chargeable in case the same had been a release 
founded on a lease or bargain and sale for a year, and also with the 
same stamp duty (exclusive of progressive duty) with which such 
lease or bargain and sale for a year would have been chargeable." 

This part of the Act, although necessary to be noticed as apply- 
ing to all deeds executed under that Act, has been beneficially 
altered, and the stamp duties generally liberally reduced by the 
Stamp Act of 1850, (13 & 14 Vict. c. 97, s. 6,) which, after 
reciting, as to the stamp duty, the still existing Act and section of 
4 <fe 6 Vict. c. 21, (before referred to,) and the Act and section 
just previously cited, enacts, " That the duties now payable for or 
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in respect, of any such bargain and sale or lease for a year as afore- 
said, and also so mucli of the said two several last-mentioned Acts 
as is hereinbefore recited; shall; so far as the same respectively relate 
to any deed or instrument which shall bear date after the said 10th 
day of October; I860; be; and the same are hereby repealed." 

By the additional privilege of freeholds lying in grant; the 
difficulty as to the mode in which corporations could convey is 
removed; as they could always convey by grant; and therefore the 
new statutory grant is open to them. This; we may remark; is the 
effect of the simple language of the section ; for had it; like its 
predecessor in the 7 &S Yict.; given the new grant the effect of a 
lease and release; corporations would have been in their old pre- 
dicament.] 



[Contingent remainders formerly could not be conveyed by lease 
and release. Those interests were transferred by the medium of a 
finC; and its consequent estoppel. None of the Acts we have noticed 
enabled either the release or grant to include them by the effect of 
those deeds as sticky though they could; it was considered; pass by 
a deed framed to produce an estoppel; and can be now conveyed as 
presently mentioned (a). 

On the abolition of fines and recoveries by the Act 3 & 4 W. 4, 
c 74; the indirect application of the effect of a fine upon a contin- 

(a) In&ct, sofar from the 7 & 8 Vict, himself startled, when his eye falls on 
c. 76, enabling any transfer of fntnre the pithy, unsentimental marginal note, 
contingent remainders, that Act at- * Contingent Remainders abolished.' " 
tempted to extirpate those estates (by The clause in the Act (7 & 8 Vict.) 
aclaoseof remarkable brevity) in these which prevented the creation of con- 
words: ''Sect. 8, — No estate in land tingent remainders, enacted, that sach 
shall be created by way of contingent estates should take effect as executory 
remainder." Upon this section Mr. devises, if in a will, and as an executory 
Lewis, in the supplement to his learned estate, if in a deed ; and contingent re- 
Treatise on Perpetuity, (p. 7,) happily mainders already existing should not be 
remarks: '' Never did brief clause at* destroyed by anything but the natural 
tempt morel never anything more termination of the preceding estate, 
solemn in its manner or its tone ! more The 8 & 9 Vict. c. 106, s. 1, repealed 
painful in its execution to all beholders! the above clause as from the com<» 
more ungrateful in its action towards mencement ; and enacted, sect. 8, that 
its subject ! Even the most practised a contingent remainder existing at any 
and busy law reformer must surely find time aft^ 1844 shaU be, and if created 
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gent remainder was not supplied by that Act, and it was doubtful 
whether those interests could be efficiently transferred at law. 
That doubt was set at rest by the 7 & 8 Vict. c. 76, before referred 
to; but as that Act is now wholly repealed and the clause in 
question re-enacted in spirit, it is only necessary to notice the 
repealing Act of 8 & 9 Vict. c. 106, which, by sect. 6, enacts, ^' that 
after the 1st day of October, 1845, a contingent and executory and 
future interest, and a possibility coupled with an interest in any 
tenements or hereditaments of any tenure, whether the object of 
the gift or limitation of such interest or possibility be or be not 
ascertained, also a right of entry, whether immediate or future, 
and whether vested or contingent, into or upon any tenements or 
hereditaments in England, of any tenure, may be disposed of by 
deedr 

The foregoing is a short summary of modem legislation as it 
affects the conveyance of estates. While the conveyancer adopts 
the new statutory grant, and the convenient freedom from the 
technical distinction between corporeal and incorporeal heredita- 
ments, yet the reason and principles of the legislation in the system 
which preceded the change must not be forgotten. Titles still 
continue affected by them; and deeds executed while former things 
remained in full vigour, must be judged by the law of the time 
which gave them existence, and not by modem innovation. When 
feoffinents are met with, livery of seisin must be looked to. Enrolment 
must be shown when there is a bargain and sale of the freehold; 



hrfore thU Act, shall he deeTned to daring the existence of 7 & 8 Vict. 
have been capable of taking qffect, not- liable to failure by the destruction of 
withstanding the determination by for- the preceding estate. How this con- 
feiture, surrender, or merger of any elusion could be arrived at, when the 
precedingestateof freehold, in the same repealed Act gives to contingent re- 
manner in all respects as if such deter- mainders created before the Act the 
mination had not happened. same security against destruction as 
The learned editor of Jarman'sBythe- those created afterwards, it is difficult 
wood, vol. xi., p. 824, recommends the to imagine. There seems, however, a 
retention of trustees to preserve con- reason for the retention of trustees-to- 
tingent remainders, on account of preserve, where unborn persons are 
what is termed the above ** obscure contingent remaindermen ; as, without 
enactment," and also because no faith such trustees, it is not easy to ascertain 
is to be placed in the legislature ; and how the tenant of the preceding estate 
contends that the effect of the repealing could be prevented from committing 
Act is to render all Umitations framed waste^ &c. 



■I.'f 
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and though that ceremony is not required when it is only for a term 
or chattel interest^ yet in both cases money, or money's worth, must 
be expressly made the consideration. A lease and release must be 
regarded under the old law, and it must be seen that the former 
deed gave the term and use to the right party, and that the release 
was consistent with it. Also, a release with a '^ gone-a-missing " 
lease must contain an adequate recital of its existence at some time, 
or it fails as a conveyance. And a release with a lease supplied by 
the Act must, during a few years, be made expressly under the 
Acty and have proper stamps; but if made under a subsequent 
Act, the stamps alone need be looked to. If a grant be dated 
ante 1845, the existence of the particular estate must be looked 
for and evidenced. All these matters demand that the former 
modes of conveyancing should not only be remembered, but the 
ability to apply them retained. Deeds, like persons, must be judged 
of by the times in which they lived and had their being.] 



PRECEDENT I. 



Bargain and Sale for a Year(1). 



This Indenture, made this day of , in the 

Parties. J^^^ > between {Jbargainor or vendor) of the one 

part, and {Jbargainee or purchaser) (2) of the other 

(1) [As the conveyance biy lease and release is constantly 
before the practitioner, and is still an effectual mode of convey- 
ance if desired, this essential part of the conveyance is given. 
The notes will enable him to test the efficacy of these deeds 
when produced as part of a title. — Ed.] 
yf^Q (2) The lease must be made to the person who is intended 

ghonld be to be the releasee, whether he takes the legal estate or a mere 
gainee. seisin to uses, which becomes (except for a few disputed pur- 
poses) extinct at the moment of its creation. If, therefore, the 
release be to A. in fe^, to the use of B. in fee, (when instan-« 

c 
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Ttetatum. part| WITNESSETH, that the said (vendor)f in consider- 
ation of five shillings sterling money (3) to him paid 
by the said (purchaser) before the execution of these 
presents, ("the receipt whereof is hereby acknow- 
Operatiye ledged/*) DOTH ("by these presents") bargain and 
Parcel*. ^^^^ ^^) *^ ^^® ^^^^ {purchaser) all (6) [flescribe the 

taneously on the execution of the conveyance, B. is the legal 
and substantial owner, and A. has only a momentary seisin,) 
the bargain and sale must, nevertheless, be to A., and if made 
to B. the release would be void. 
Efficacy of (3) By a partial transfusion of the principles of equity into 
~? ^^" *^® courts of law, on the passing of the statute of uses, a vahr' 
fideration. able consideration continues to be of the essence of a bargain 
and sale in its legalized state. (1 Co. 176 a.) Its amount 
and nature, however, is immaterial; even a peppercorn 
suffices (2 Mod, 252) ; and as an averment is not allowed to 
contravene the express statement of the deed, this consider- 
ation, though nominal and never paid, gives validity to the 
instrument. (2 P. Wms, 204.) But as a valuable consideration, 
in the absence of any expression of its payment in the bargain 
and sale, may, if it state a general consideration, be proved 
aliunde, the want of this usual statement of the nominal con- 
sideration in the lease for a year, would not, it is apprehended, 
be held to vitiate it on a sale of lands ; because the purchase 
money is for the whole of the vendor's interest, and would, it 
is conceived, in support of the bargain and sale, be determined 
to enure to it on an averment to that eiffect. But in the absence 
of authority, it may be safely advanced that the mere state- 
ment of a general consideration, which renders an averment 
and proof requisite to raise the use, (1 Co, 176 a,) would render 
a title unmarketable. These observations are submitted as 
deductions from principle. 
Operatiye (4) It is accurate to use no other operative words than the 
iWords. above; as when conveyances may operate either at common 
law or by statute, the former in general prevails ; (8 Rep, 93. 
Co, Litt, 272. a,) ; not indeed that it could in this case were 
there woids of demise, because the intention, which is abun- 
dantly dear, is allowed to control the construction. 
Parcels, (5) The parcels are usually described as in the release^ and 
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Haben- 
dum. 



parcels]y together with all and singular the appurten- 
ances (6) to the said hereditaments^ or any of them, 
or any part thereof: To have and to hold the said 
hereditaments and premises hereby bargained and 
sold, with their appurtenances, unto the said (pur- 



how de- 
scribed. 



" Appur- 
ienances" 
include all 
that is 
necessary. 



it is scarcely necessary to observe, that if the description in the 
bargain and sale be less comprehensive than that in the release, 
the latter assurance is void as such, as to the hereditaments not 
contained in the bargain and sale. 

It should seem that the parcels in a bargain and sale may 
be described by way of reference to the release ; though the 
efficacy of this plan has been doubted on account of the release 
not being in existence at the time at which the reference is 
made. It must, however, it is conceived, be presumed that 
the release is prepared at the time of executing the bargain 
and sale, as the latter instrument always alleges such to be the 
case ; and it would contravene all analogy to say that when an 
instrument is referred to, merely for a more exphcit descrip.- 
tion of the parcels, it must have been antecedently ei^ecuted. 
Mr. Preston seems to have viewed this point in the same light. 
(2 Convey. 382.) [And a lease and release in the same deed, 
although certainly a very informal conveyance, has been, 
several times, ruled to be a good conveyance, for priority shall 
be supposed.] Sugden, on Powers, cap. 1, sect. 6. 

When, therefore, the parcels are long and entangled, and 
brevity is desirable, it is prudent to adopt the advice of Mr.» 
Preston, and to use such general words of description as will 
certainly comprise all the lands to be included in the release. 
An inadvertency in this respect may be guarded against by 
adding to the specific description the following general refer- 
ence : " and all other the hereditaments (if any) which are 
intended to be released by the indenture hereinafter referred 
to." 

(6) What are called the general words, being only a speci- 
fication of things, which pass inclusively under the word 
" appurtenances," I omit them. [As to the omission here of 
" the reversion, &c.," and " all the estate, &c.," which are 
found in some precedents, see post.] 

c2 
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Intent. 



chaser) (7), from the day next before the day of the 
date of these presents, for the term of one year (8) : 
To THB INTBNT that *' by these presents and by the 
statute for transferring uses into possession," the said 



Pur- 
chaser's 
executors, 
iic, omit- 
ted. 

Length of 
term. 



The ha- 
bendum. 



Redden- 
dum 
omitted. 



(7) Here, as in the premises, the usual words of limitatioii 
to the executors, &c. of the bargainee are omitted as super- 
fluous, [for a man's personal representatives are included in 
himself. (2 P. Wms. 197.) ] 

(8) Though a jear is the term invariably created, the release 
would of course be equally effectual were the bargain and sale 
for a longer or shorter period, (if the release were executed in 
that period) ; it requiring only a legal vested estate to work 
upon. If however a longer term than the usual one were in 
any instance created, and the question of resulting use arose, 
there would perhaps be stronger reason for admitting the 
doctrine advanced by Powell, J., in Shortridge v» Lamplugh, 
{supray p. 9,) than in the common case. 

The habendum might be "henceforth," "from the making," 
'' date," and according to the decisions in (2 Wils, 165. Cotvp, 
714,) " from the day of the date: " for the only object is to 
grant an immediate estate. But according to the old cases the 
last words create an interesse termini, being exclusive of the 
day of the date ; and the decisions which contravene them are 
of doubtful authoritv« 

I have omitted the reddendum reserving a peppercorn or 
other rent, as being made superfluous by the previous consider- 
ation. Still it may be noticed, that according to the case of 
Barker v, Keate, (2 Mod. 262,) the reservation of a pepper- 
corn rent would of itself be sufficient to support the bargain 
and sale. The authority of that case, though never impeached, 
has been rather timidly received ; it would therefore be impro- 
per to throw the support of the instrument on that reservation. 
The writer speaks rather with reference to the marketability 
of the title, (arising from equity not compelling a purchaser to 
take with a doubtfrd title,) than to the validity of the bargain 
and sale ; for doubtless, were the question to arise, the <;ourt8 
would hold themselves bound by the case of Barker v. Keate, 



»oTfi9^10.] Bargain and Sale, ^e. 01 

(purchaser) may have the legal estate (9) of the same 
premises, and thereby be enabled to take a release of 
the reversion thereof to him and his heirs, to the uses 
declared by another indenture, intended to be dated 
the day next after the date hereof: In witness 
whereof the parties to these presents have hereunto 
set their hands and seals (10), the day and year first 
above written (11). 

** Actual (9) The usual expression ^' actual possessiou " is inaccurate ; 

pos^^o^ for the statute of uses in no case confers an actual possession ; 
whence for a bargainee or other cestui que trust to maintain 
trespass, he must make an actual entry. {Cro. Jac. 604. Yent. 
361.) If more than a vested estate were essential, a remainder 
or reversion could not be conveyed by lease and release. In 
no point have respectable text writers so grossly erred as in 
supposing the reverse. Lilly (Conv. 325) laid it down in the 
most unequivocal language, that ^' no person can make a bar* 
g^n and sale for a year who hath not the actual possession at 
the time of the sale." Blackstone appears to have entertained 
the same idea. (2 Com^ 339.) But Mr, Preston (2 Convey. 
445) accurately observes that, as the bargain and sale gives 
the estate J any language which shows that the g^rantee has a 
vested estate for one year will be more correct, 

[Upon the whole of the "intent" clause Mr, Coventry, in 
his Concise Forms, p. 7, remarks : " It is usual to add nearly 
two folios explanatory of the technical operation of the instru« 
ments. As, however, any expression of the intention will noty 
as to deeds, control their operation at law, these two folios are 
mere surplusage."] 
Bargain (10) The bargain and sale was, in practice, always by deed; 

and sale ^^^ unless the subject of it were an incorporeal hereditament, 
need not '' -i -, j» ■» I 

be by deed, a deed was not essential; for a bargain and sale of chattel 

interests derived from a freehold seisin, not being within the 

statute of enrolments, (which required particular solemnitiea 

on a bargain and sale of freeholds,) it was only within the 

statute of frauds as a declaration of use, which, by sect. 7 of 

that Act, must be in writing. [Although the solemnity of a deed 
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is now more generally required, yet these bargains and sales 
are not within any enactment on that head. The 8 & 9 Vict, 
c. 106, s. 3, does not include them. The instruments enumer- 
ated, and which are declared to be void if not by deed, are 
feofiments, partitions, exchanges, leases required hy law to he 
in writing^ (i. e, common law leases not exceeding three years,) 
assignments, and surrenders.] 

As to the ' (11) The date of the lease for a year should be before that of 
date o e ^^ release which is founded on it ; and of course the execu- 
and sale, tion of it should have preceded that of the release. It might, 
however, bear the same date as the release, and priority of 
execution would be presumed in favour of the lease. Even 
if the lease bears date on a day subsequent to that of the release, 
the conveyance is not necessarily invalid, as the recital of the 
lease for a year in the release might be evidence of its having 
been executed previous to the release, and a deed may be pieced 
as delivered of a day different from the date. (Cro, Eliz, 800. 
8 Leo, 848. 10 East, 247.) These observations are made to 
assist the examination of a title in which such irregularities 
may occur. [But for the doubt I have thrown upon the effect 
which the Act 4 &; 6 Vict. c. 21, gives to a release with a lease 
lost or mislaid, {antey p. 11)) it might save trouble and obviate 
difficulties if aU such leases for years prior to 1841 were 
destroyed, or their production omitted.] 

[As a lease for a year will rarely be found after 1841, the 
release dated after that year, and prior to Oct. 1850, must be 
ascertained to have two qualifications in order to supply the 
place of the lease : 

1. That the release is expressed to be made in pursuance of 
the Act 4 & 5 Vict, if executed prior to 1845. 

2. That it has a lease for a year stamp, one pound fifteen 
shillings, if made between 1841 and Oct. 1850. (See ante^ 
p. 14.) The form of expressing that the release was made 
under the Act was generally at the commencement after the 
date, thus : ''This indenture, made, &c.," ''in pursuance of the 
statute for rendering a release as effectual for the conveyance 
of freehold estates as a lease and release by the same parties." 
It was, however, often placed in other parts of the deed, though 
the commencement was the more appropriate part. — Ed.] 
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CHAPTER IL 



GRANTS. 



[The effect of the alteration in the mode of conveying the tmm^ 
diate freehold^ which has been ah*eady noticed^ rendering the grant 
(which was^ before the Act^ the appropriate deed for conveying 
incorporeal hereditaments,) also the proper instrument for passing 
a freehold in possession^ it will be well to introduce in this place 
the author^s observations on the deed of grant; which I have altered 
to the past tense where necessary. The only change in the lan- 
guage of the conveyance effected by grant from that formerly 
made by release is, the omission of the word ^^ release" in the 
operative part^ and rejecting the reference to the bargain and sale. 
The operative part of a release generally contained language 
enabling it to operate as a grant as well as a release ; and as some 
draughtsmen do not omit the language of a release, the alteration 
in the forms of a purchase deed is of the most trivial kind. 

The precedents of releases given by the author are therefore 
retained under the denomination of grants 3 and the first Precedent 
exhibits the form in which a release was generally framed. The 
reader will remember that the inverted commas are the author's 
mode of hinting at retrenchment in language, and I have added 
some others which the desire for abbreviation has rendered usual 
and safe. — ^Ed.] 

The word "grant" was sometimes used in a generic sense, and 
was then synonymous with " conveyance ; " but most usually and 
correctly it was a confined and specific term, and in that accepta- 
tion it may be defined to be the conveyance of an incorporeal 
liereditament. The prominent quality of this instrument is that it 
must be a deed. (Litt. 551, 569—578.) 

As former writers have already treated of this assurance, tha 
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author will; after a simple enumeration of its objects, refer his 
readers to their works; again, however, taking the liberty of 
expressing his dissent from them in a few particulars. 

The various species of subject matter which were transferable by 
grant were : — 

1. Reversions and vested remainders (Perk, 61. Dyer, 174. 
Plow. 433. Pro. Orant, 104.) Mr. Sanders (2 Uses, 29) says, 
vested remainders in fee; the words in fee being in italics, and 
consequently emphatical and exclusive. But this qualification is 
erroneous. Every vested remainder is unquestionably grantable. 
Even a vested remainder in tail is transferable by grant; that is, 
a base fee is given determinable by the issue in tail, or person in . 
remainder or reversion. (Vid. Machell v. Clarke, 2 Ld. E. 778.) So 
that the same estate in quality is given by the gra/nt as was formerly 
given by the fine of a tenant in tail in remainder, (to which last 
Mr. Sanders restrains the transferability of his estate,) [and as 
would now be given by a grant not operating as a 'disentailing 
assurance under the Fine Recoveries Abolition Act, The difference 
between those assurances, viz., the grant and the fine or non-dis- 
entailing assurance, is merely, that the base fee raised by the grant 
is determinable both by the issue and remainderman or reversioner ; 
(2 Salk. 619. 3 Burr. 704;) whereas the base fee formerly created 
by a fine, or now by a disentailing deed, to which the protector (if 
there be one) is not a party, is defeasable by the remainderman or 
reversioner only. (3 Co. 84 a.) ] 

2. Commons, {Touch. 238,) except however [but now including] 
common appendant for pasture {Perk. 104. Cro. Car. 542) and 
common appurtenant for cattle, levant and couchant, or without 
number ; {Cro. Jac. 15 ;) for these cannot be severed from the land. 

3. Rents — which, when in esse, may be granted before the 
grantor has seisin; {Perk. 238;) but one cannot grant a rent de 
novo out of lands of which he is not seised at the time. {Perk. 65.) 
But equity will bind the grantor on an after purchase of the lands, 
(1 Anstru. 11,) and he may be bound at law if the grant be by an 
instrument which works an estoppel, {Touch. 11. 243. 2 B. ^ 
AU. 244.) 
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4. Tithes — [and in tl^eir converted character as rent-charges in 
4ieu of tithes under the Tithe Commutation Acts.] 

5. Advowsons. 6. Corodies certain. 7. Services. 8. Seignories. 
9. Franchises. (2 Sand. U. 26, 33. Touch. 231.) 10. Easements, 
-as a drain when it does not create an interest in the land. (5 JB. ^ C. 
S21.) But there are some kind of incorporeal hereditaments (as 
offices of trust and confidence) which are inalienable unless expressly 
granted to one a/nd his heirSy or to one and his assigns. {PerK 99. 
Touch. 239—241.) 

From the language of Blackstone — ^that the reason why freehold 
estates cannot be made to commence in futwro is because they 
cannot, at the common law, be created but by livery of seisin 
(2 Com. 165. 314) — the student might infer that a freehold in 
incorporeal hereditaments, to which the learned commentator's 
reason is inapplicable, might be granted to take effect in future. 
But that is the case only with rents de novo (Bra. Orant, 86. 
Mow. 156. 2 Vent. 204), and the rule of the common law for- 
bidding them must therefore have resulted from some more general 
cause. It probably sprung from considerations of political expe- 
dience. 
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^^ This Indenture." This commencement of a deed containing 
recitals is ungrammatical, as it is evidently the dependent member 
of an unfinished sentence. When an indenture received its original 
form in an early and simple state of society, recitals were not in 
use; and the nominative case to the verb " witnesseth " was the 
initial substantive of the deed, viz., " This Indenture." It has, 
however, unfortunately happened that the form has been retained 
when there are recitals, and a consequent repetition of the expression 
'^this Indenture" in the testatum clause, which creates another 
nominative to the verb. Two modes of rectifying this occur to me. 
The one by making the exordial language an independent proposi* 
tion,by saying ^^This Indenture is made;" the other by giving 
the word "witnesseth" precedency to the recitals, thus, "This 
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Indenture made/' Soo.f ^^witkebsbtb tbat whereas/' &c. 
The operative part would then be introduced by ^^ Now in pursu- 
ance/' &c. 

[The incorrectness pointed out is admitted by all, but rectified 
by none; and notwithstanding the opportunity afforded by subse- 
quent legislation^ we hand down our deeds to posterity with the 
same exordium as did our ancestors to us, with this difference — 
that theirs was correct, whilst ours, by innovation on simplicity, 
has become erroneous. We admit the error, trusting that this will 
remove half the sin ; and, for the residue, we plead that the mind 
has run in a groove formed by the oft-repeated words : or, better 
still, we use, with a variation, the author^s own apology, when 
accounting for the retention entire of the &vourite phrase ^^ To 
have and to hold:^* ^^The attachment to phrases we have been 
long accustomed to is so strong that, though the words have 
become sad grammar, I have not expunged them, but suggested 
alterations of them, to stand or fall as the draughtsman pleases." 

[The term '^indenture" had long since lost the spirit of its 
original meaning, though the stationer, by a jagged edging, kept 
up a faint memorial of the original meaning, when the Act 7 &S 
Vict. c. 76, enacted " That it shall not be liecessary in any case to 
have a deed indented ; " which (by the way) it never was, except 
on a bargain and sale of the Jreekeld, and some other rare cases. 
It might have been doubtful whether the section did anything, or 
extended to exempt an indenture from indenting. But the Act was 
swept away; and what was intended to be enacted was effected by 
sect. 5 of 8 & 9 Vict. c. 106, which declares *'That a deed executed 
after 1st October, 1845, purporting to be an indenture, shall have 
the effect of an indenture, although not actually indented." (a) 

[Neither of these enactments produced any permanent alteration. 
Some Precedents appeared with a startling alteration, coldly correct; 
but though grammatical, it was objected they were un-English, and 
stationers still indent, and draughtsmen soothe themselves with their 



(a) The reader will, however, be sor- Act (see, 309,) expressly requires « 
prised to find that four years aiter this deed indented. 
■Statute the Bankruptcy Consolidation 
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ancient exordium, the more dearly liked because, though friendless 
in grammar, strong in associations. — ^Ed.] 



Analysis of Purchase Deed. 



The reader is requested to remember that the division of the 
conveyance margin is merely for practical utility, to facilitate appre- 
hension and reference. A more logically accurate analysis of a 
modem purchase deed, in which the formal language of the law is 
observed, may be acceptable to him. 

r External or material. \ ^^f^^^^ the papchment or paper, seal- 
jaAwrutti t/i ii»i«wtu. J j^^ j^^ delivery [and stamp.] 



Purchase* 
conveyance. < 



, Internal or inteUectual. < 



Premises. 



Habendum. 
Covenants. 
Conclusion. 



Date. 
Parties 



ies. < 



Active. 

Passive. 
Recitals. 
Consideration. 
Receipt. 
Qrant 
Parcels. 



This analysis enters only into the ordinary parts of the deed. 



Recitals. 



The object of recitals is to relate such facts as are necessary to 
explain the grantor^s title. This object, which common sense dic- 
tates, should always be kept in view, as it is only by invariably 
observing it that the precision so peculiarly desirable in this part 
of the conveyance can be preserved. Recitals, though not neces- 
-sary, are certainly expedient, as they show the links of the title^ 
the estate which the vendor conveys, or the authority he acts 
under, and consequently strengthen by elucidating the title of the 
purchaser. 

When the vendor is seised in fee, some gentlemen simply state 
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that fact ; others omit it, and begin with the contract for sale ; but 
the more usual practicCi except when brevity is a material object, is 
(as in the present instance) to revert to the last purchase deed, 
which not only shows the seisin of the vendor, but the manner in 
which it arises ; which, with respect to the covenants he enters into, 
we shall hereafter see is of consequence. The purpose therefore of 
this recital is only to show that the lands were conveyed to the 
vendor in fee. This has been the plan most frequently adopted in 
the ensuing sheets. It should, however, be noticed, on the other 
hand, that the doctrines of equity which govern modem convey- 
ancing surest, as a point of general expedience, the propriety of 
avoiding as much as possible the recital of instrutnents, in conse- 
quence of a recital of them being notice of them, and affecting the 
purchaser with a knowledge of their contents. And if, in addition 
to the vendor's, being seised in fee, a brief but accurate allusioii be 
made to the mode in which he acquired it, there will be as complete 
a demonstration of the correctness of the form which the convey- 
ance assumes, as by a recital of the last purchase deed. Should 
the reader deem this observation just, he may commence with 
reciting thus : — " Whereas the said (vendor), being seised in abso- 
lute fee-simple bt/ purchase, for a valuable consideration, of all the 
hereditaments hereinafter described, has contracted," Sx. This is 
the mode which the author is inclined to recommend, as equally 
accurate, shorter, and (it may be) safer to the purchaser. 

To avoid the consequences of error in the recital of dates, it is 
usual to recite deeds as bearing date on or about, <&c. ; thus allow- 
ing the deed to be producible in evidence, though the date be 
mistaken. And where the recital is rendered material by the grant 
depending on it, this practice is important, as then a mis-recital 
may be fatal. Thus, if one having a lease dated 1st May should 
recite it as dated 2nd May, and then assign the lands demised by 
that indenture, the assignment would be void at law, though, in 
favour of a purchaser, equity would relieve. (Preston Shep. 77.) 
But when, as in most cases, the recital is merely demonstrative of 
the nature of the title, and not otherwise material (the validity of 
the conveyance being no way involved in the accuracy of the state- 
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ment)^ these words *^&n or abouty* and the foUowingp correlatives 
'' expressed to he made^^ are of no utility. 



Habendum, 



The office of the habendum is only to limit the certainty of the 
estate granted. It follows that nothing can he granted in it; con- 
sequently the introduction of any new matter into the clause is 
void ; — ^hence the propriety of words of reference. A brief enumer- 
ation of the parcels is usual^ but a general reference is sufficient. 

With respect to the limitation of estates, the following observa- 
tions are submitted to the reader : — 

1. If the limitation in the premises creates an express estate, 
which the habendum is inconsistent with and in abridgment of, 
— as, if the premises limit a fee-simple or fee-tail, and the habendum 
an estate for life, — the habendum is void, and an estate of inheritance 
is effectively created; (Plow. 153;) for, as the habendum is not an 
essential part of the deed, its office may be anticipated and supplied 
by the premises. But if the premises limit a fee-simple, and the 
habendum an estate tail (8 Co. 154 (,) or descendible freehold, 
(7 JoneSy 4,) the latter is gt)od because the habendum is not then 
inconsistent with, but in qualification of the premises, 

2. But if the limitation of the habendum be more extensive than 
thai in the premises, it is valid; for, as it is not in abridgment of 
the prior estate, its inconsistency is immaterial. If, therefore, 
lands be granted in the premises to A. for life, habendum to him in 
fee or in tail, the estate for life is instantly merged. (1 Inst. 229 a.) 
But if the antecedent estate be in tail, which does not admit of 
merger, {Plow. 296. 2 Co. 61 a,) and the limitation of the haben- 
dum be in fee, the grantee has both estates at once, — an estate tail, 
with a fee expectant thereon by way of remainder. (8 Co. 154 b. 
1 Inst. 21 a.) 

S. But if in a feoffment or bargain and sale enrolled (the only 
assurances by matter in pais which, to pass a freehold, require to 
be perfected by a ceremony) the habendum limit an estate for 
years, it countervails the premises^ though they create an estate in 
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fee in tail or for life by express terms, and to which therefore the 
estate in the habendum is repugnant ; for the assurance is perfected 
instantaneously, as to the estate for years, by the mere delivery of 
the deed. (2 Co. 23. See also 2 Sand. U. 316—317.) 

4. If the estate created in the premises be a freehold by impli- 
cation of law, and the habendum limit an express estate for years 
or at will, the latter will prevail, on the principle that eofpressio 
facit cessare tacitum. (1 Inst. 83 a. 2 Co. 55 a.) And as the 
only estate which arises by construction of law is when lands are 
given generally in a deed, and the instrument possesses the requi- 
sitions to a transfer of freeholds when an estate for life is> implied, 
it follows that such an implied estate in the premises will yield to 
an express limitation of a larger estate in the habendum. But this 
proposition may be referred to another and stronger ground ; for, 
as we have seen, the habendum will extinguish a minor estate in the 
premises, even when created by express terms. {Supra, 2.) 

5. If lands be granted generally y and the habendum create a free- 
hold infuturOj the conveyance wUl be void; for, as the habendum 
would prevail over the premises if the habendum had legally limited 
an express estate, it must have a similar effect when the limitation 
in it is void. (2 Co. 55. Cro. JEliz. 254.) But (by parity of 
reasoning) if the premises create an express estate, though without 
mentioning the period of its commencement, and the habendum 
limit it from a future time, the latter will be void, and by conse- 
quence the estate in the premises well created. (3 Lev. 339. ITob. 
171. Moor, 881, pi 1236. GoodtitU v. Gibbs, 6 B. 4- C. 709.) 

As, however, in bargains and sales, and covenants to stand seised, 
the habendum is itself the future limitation of a use, and as uses 
may, under certain restrictions, be limited injuturo, it follows that, 
when the grant in the premises is general, the habendum is effectual, 
and the estate which it creates, valid. And as the doctrine estab- 
lished in the case of Carter v. Madgrvich, (5 B. ^ C. 718,) does 
not seem in any way founded- on the principle res magis 'Oaleat 
quam pereat, but on that which has been mentioned, we must treat 
the habendum in a bargain and sale, or covenant to stand seised, 
as void when it creates an estate in Jutwro, in contravention of aa 
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express estate in the premises^ granted so as to take effect imme- 
diately. It need hardly be added; that these remarks on bargains 
and saleS; and covenants to stand seised^ are inapplicable to any 
conveyance which passes the seisin^ whether uses are declared 
thereon or not ; for the seisin^ though of an evanescent nature^ and 
(as it has been termed) conduit pipe to uses, i^ the common-law 
estate^ and possessed of its original qualities. Hence the inference 
which has been stated does not extend to a bargain and sale in 
execution of a statutable or common law authority^ but only to 
those which derive their existence as conveyances from the statute 
of uses. 



Parties to Deeds. 



Principles for arranging parties to deeds.] The general principle 
iS; that the parties are to stand in the order in which they are to 
act in the deed. From this principle the following specific rules^ 
which have been observed in this Precedent^ have been drawn: — 
Place, 

1. The grantors before the grantees. 

2. Persons having legal estates according to their priority, 

8. Persons having legal estates before those having only equit- 
able interests. 

4. Those who have freehold estates before those who have terms 
for years. 

5. Vendors after all whose estates they take subject to. 

6. Those having estates in part of the land after those having 
estates in the whole property. 

7. The purchaser before his trustees. 

8. Such of his trustees as take freehold estates before those who 
only take terms of years. 

9. The term trustees according to the priority of the terms. 

To these may be added the following rules, to meet particular 
cases:— 
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1. A person standing in two or more capacities should be intro* 
duced in them at distinct parts ; [although a person may sustain 
several characters^ and his name be repeated of as many parts^ it is, 
of course^ only necessary that he should once sign and seal the 
deed^ the repetition of his name amongst the parties being solely 
a conveyancing arrangement.] 

2. Where several classes of persons convey^ one class should be 
disposed of before the others are described. 

8. A person conveying at the request^ or by the direction of 
another^ should stand before him. 

4. Joint-tenants and co-parceners (having a unity of interest) 
should be of the same part ^ tenants in common^ or others having 
distinct interests^ of separate parts. But tenants in common may 
sometimes, without impropriety, be of only one part. 



PRECEDENT 11. 



CONTEYANCB IN FeB BY [GrANT AND] ReLBASE 

TO Uses to bar Dower. 



Parties. 



This Indenture, made this day of , in the 

year 185 , Between' {vendor) of the first part, {pur- 
chaser) of the second part, and {dower trustee) of the 
third part (1) : Whereas by indentures of lease and 



Dower (1) The precedent is a conveyance to uses in its most simple 

n^ not be ^°"°' ^^ ^^ ^®^®' iewet than the present parties. When, 

a party, however, as in the present instance, a common-law estate is 

conveyed to the purchaser, there is no necessity for making 



rr 



NOTE 2.] Release, 33 

release, bearing date respectively the and 

days of , 185 , the release made between Henry 
Howard, of the first part ; William Wildes, of the 
second part; and the said {vendor) , of the third part; 
for the valuable considerations (2) therein expressed, 

the dower trustee a party. His absence will be without detri- 
ment to the instrument for two reasons. First, he takes, by 
way of use ; and secondly, by way of remainder. So that, in 
either case, he can take the estate intended for him without 
being a party. {Cro. Eliz, 10. Ray. 143. Carter , 60. Co, 
Litt, 230, h,) 

[The necessity for considering what immediate estates may 
be taken by a person not a party to the deed is, as to instru- 
ments, after 1st October, 1845, almost obviated ; as by sect. 5 
of 8 & 9 Vict. c. 106, it is enacted, " That imder an indenture 
executed after the first October, 1845, an immediate estate or 
interest in any tenements or hereditaments, and the benefit of 
a condition or covenant respecting any tenements or heredita- 
ments may be taken, although the taker thereof be not named 
a party to the same incjenture." — Ed.] 
Recital of (2) It is usual to affirm this when it is the case, because the 
for'vidu- legislature has made a great difference in the degrees of validity 
able con- between a conveyance for a valuable consideration, and a volun- 
tary conveyance. The common-law made no distinction on 
this point. And though, when the statute of uses incorporated 
the equitable use with the land, a consideration in money or 
money's worth became essential to a bargain and sale, yet the 
courts of law allowed it to be nominal, and gave efficacy to one 
of the slightest value ; but the legislature subsequently made 
conveyances, for the purpose of defrauding purchasers, void as 
against such purchasers. (27 Miz, c. 4, s, 2.) Conveyances 
made for good [i. e, valuable] consideration are exempted 
from the Act. But though the consideration of blood is a good 
consideration, the only considerations (in general) which pro- 
tect a conveyance from a subsequent one to a purchaser, are 
money or money^s worth, and settlements before marriage. 
(3 Co, 83 a, 2 Taunt, 69—83. Cro, Jac, 158. 2 Bl R, 1019.) 
When, however, money is the consideration, the courts will 
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the hereditaments (3) hereinafter described and hereby 

, conveyed were conveyed to and to the use of the 

Contract of said {vendor) and his heirs : And whereas the said 

{vendor) hath contracted (4) with the said {purchaser) 



not enter into its adequacy, and it will support the conveyance, 
if not so small as to be palpably fraudulent. (2 Sug, Vend, 
c, 16, '5. I.) Hence the general importance of a good or valu- 
able consideration, in the sense which has been annexed to 
these words by the statute of Elizabeth. In the present in- 
stance, the mention of that fact is not very material; for 
although while the lands continue in the ownership of the 
voluntary grantee, the title is precarious from the possible sub- 
version of his conveyance by a subsequent one to a purchaser, 
even though that purchaser has notice, yet if he act upon his 
ownership before such subsequent conveyance from the original 
grantor, and grants the lands hondjide for valuable consider- 
ation, the sub-purchaser cannot be affected. (1 Sid. 133. Skin. 
423. 1 East, 92. 9 Ves. 190. Mer, 638.) 

** Heredi- (3) The writer will generally use the word ^^ hereditaments^^ 
**t*^^*^f alone, in referring to the "parcels," as it is the largest and 
meaning, most comprehensive expression of the subject matter that the 
law recognizes. He omits the cumbrous load of referential 
terms " hereinafter described, and also released, or otherwise 
assured, or intended so to be, with their appurtenances.'' As 
the single and simple object is identity, the constant repetition 
of this tiresome verbiage may be dispensed with. The word 
premises is, in the phraseology of conveyancers, equally compre- 
hensive with hereditaments y but is for the most part used only 
as a term of retrospective reference. 

[In Doe V. Allen, (8 T, R, 603,) the Lord Chief Justice 
remarked that " hereditament " was not so strong a term as 
" tenement,'' and that it was merely a description of the thing 
itself, and not of the quality of it, or the interest in it. And^ 
in Salkeld, 239, it is said, hereditament cannot be taken to 
denote the measure or quality of estate. — £d.] 

Bffect of (4) The contract recited (if existing and complying with the 
teLtT" Statute of Frauds) raised an equitable fee in the purchaser. 






NOTE 4.] Release, 36 

for the sale to him of the . said hereditaments as 



sale before immediately on its execution ; for, in consequence of the funda- 
tocef^" ™®^tal principle of equity, that what is agreed to be done is 
considered as done, the vendor in entering into such a contract 
as equity will specifically perform, became a trustee for the 
purchaser in respect to the lands sold ; and the purchaser be- 
came a trustee for the vendor as to the purchase money. 
(IP. Wms, 737.) Thus a contract effects an equitable con- 
version. Hence the purchaser before the conveyance of the 
legal estate has an equitable interest, which is grantable, 
(1 Ves. 220. 6 Ves, 352. 7 Ves. 265,) descendible, (2 P. 
Wms, 629,) and devisable. (3 Salk. 84. Mox. 123.) So, of 
copyholds. (1 Cha, Ca, 39.) But, with respect to devises, the 
courts of equity, following the doctrines of law, held that a 
revocation was effected by any material change of ownership ; 
but they did not permit the mere consolidation of the equitable 
with the legal estate to be such a change. (3 Atk, 741.) Hence, 
if a purchaser, after a valid contract, devised the lands which 
were afterwards conveyed to him or a trustee for him in fee, 
(1 Ves. 256. Loffty 609,) the will was good in equity with- 
out any republication, and the heir was .a trustee for the devisee. 
In permitting the will to be efficient under these circum- 
stances, equity was led to a recognition of the equitable after 
its union and consolidation with the legal estate. The conse- 
quences are manifesto If, as in the present instance, the pur- 
chaser took a conveyance to uses instead of in fee, he revoked 
a devise made between the contract and the conveyance; 
(2 F. 4" B. 282. 4 Madd.J^^^, 6 Law Mag, 84) ; because the 
limitation of the use was a new moulding of that beneficial 
interest, which for that purpose equity continued to contemplate 
distinctly. [Plowden v. Hyde, 16 Jur. 823.] 
Conversion [As to the conversion effected by the contract, the cases seem 

effected by ^ show, that where the contract is valid and subsisting, and 
contract. , . - ^.i. j 

capable of specific performance at the time of the vendor or 

purchaser's death, the conversion of the estate into money, as 
regards the vendor's representatives, or of the money into land, 
as regards the purchaser's representatives, is complete. Subse- 
quent occurrences will not alter the rights of the heir or executor 

d2 
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as they existed at the testator's death. Thus, in Curve v. Bowyer, 

(5 Bea, 6, note,) the contract was valid and subsisting at the 

vendor's death ; and though it was afterwards abandoned by the 

laches of the purchaser, it was held that the estate was converted 

into personalty, and went to the personal in exclusion of the 

real representative. So. if the purchaser be bound by a contract 

at the time of his death, and which, if living, he could have been 

compelled to perform, the money he contracted to pay is real 

estate, and belongs to the heir. (Sug. V. 8f P. c. 4, «. 1.) 

Eflfect of [As to the operation of a will made subsequent to a contract, 

tlie TVills 

Act on this ^^^^^ ^^ ^® difficulty formerly existing on the subject has been 

subject. removed by the Wills Act, (1 Vic. c. 26,) which operates upon 
all wills made on and after 1st January, 1838. By sect. 3, a 
testator may devise, bequeath, or dispose of, by his will, all 
estates, interests, and rights respectively, and other real and 
personal estate as he may be entitled to at the time of his death, 
notwithstanding that he may become entitled to the same sub- 
sequently to the execution of his will. And, by sect. 23, no 
conveyance or other act made or done subsequently to the 
execution of a will of or relating to any real or personal estate 
therein comprised, except an act by which such will shall be 
revoked as aforesaid, [t. e. by intentional destruction, or express 
revocation or marriage,] shall prevent the operation of the will 
with respect to such estate or interest in such real or personal 
estate as the testator shall have power to dispose of by will at 
the time of his death. And, by sect. 24, every will shall be con- 
strued with reference to the real and personal estate comprised 
in it, to speak and take effect as if it had been executed imme- 
diately before the death of the testator, unless a contrary inten- 
tion shall appear by the will. What would be the effect of a 
devise by a vendor of an estate he had contracted to sell? 
Whether the devisee is entitled to the purchase money, or is 
merely a trustee of the legal estate (which he certainly has) for 
' the executor, is not settled. If the will were made after the 
contract, it would seem hard to convert the devisee into a dry 
trustee, but he certainly would have taken nothing before the 
Act ; and the estate being by the contract in the purchaser, for 
whom the testator himself was a trustee, can the devisee under 
the Act be anything but a trustee also ? — £d.] 
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hereinafter mentioned (5), for the sum of £ ; 

''and the said (purchaser) hath requested that the 
said hereditaments may be conveyed to him and his 
heirs, to the uses hereinafter limited (6):" Now 
Testatum. THIS INDENTURE WITNESSETH, that in pursuance of 
the said agreement, and in consideration of the sum 
of £ sterling money, (7) paid (8) by the said 



Subject (5) The words "and the fee-simple thereof, free from all 

the con- incumbrances except as hereinafter mentioned/' are generally 
tract ex- inserted here, but are unnecessary, because the words "as herein- 
r^^^ceto ^^^ mentioned," refer to the subsequent specification, and have 
operative the legal effect of incorporating it with this recital. 

^ .' . (6) I have marked this recital with inverted commas, because. 

Omission 

of an evi- though usual, it is immaterial ; its object being to show by ex- 
dent fact, press declaration, what there would otherwise be an irresistible 
presumption of, viz., that it was at the purchaser's desire the 
vendor gave the inheritance particular modifications. When, 
therefore, the conveyance is to the use of the grantee in fee, a 
similar recital should never be inserted. It is omitted in the 
following precedents, except in a few instances, where its reten- 
tion seemed proper. 
Meaning (7) The word " sterling " is defined by lexicographers to be 

and cor- ^^ epithet by which genuine English money is discriminated, 
Fectness oi . ^ 

''sterling.'' and it consequently expresses with exactness the usual peri- 
phrasis " of lawful money current in Great Britain and Ireland." 
The currency of Great Britain is now the currency of the United 
Kingdom. (6 Greo. 4, c. 79*) Before this Act, the word sterling 
was thought uncertain, as it might mean either British or Irish 
money (the latter was of the lesser value.) (4 B, ^ C, 886.) 

[Sterling is a corruption of " Easterling," the name of German 
coiners, whose celebrity stamped the genuineness of their pro- 
ducts.] 
Payment (8) It is usually said, " well and truly paid." But a pay- 
"ISr*"^^ ment destitute of those qualities, being in fact no payment, those 
ment. words are, it is conceived, idly used. That empty verbiage may 

be sometimes as dangerous as inexpedient conciseness, is in- 
stanced in the words "for divers good causes and consider- 
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{purchaser) to the said {vendor) " immediately before 
the execution of these presents, in full for the abso- 
lute purchase of the fee-simple of all and singular the 
said messuages and hereditaments, free from all in- 
cumbrances, (except as hereinafter mentioned)," the 
receipt (9) of which said sum the said {vendor) doth 



Effect of 

receipt 

clause. 



ations/' which, thrown into a purchase deed« are symptomatic 
of fraud. (2 Sch. 8f Lef, 483.) 

(9) This release, though conclusive at law, is not so in equity. 
(1 Vem. 267. 3 Aik, 272. 2 P. Wms, 291.) [At law a receipt 
in the body of the deed distinctly acknowledging the receipt of 
the money cannot be explained away ; and, in fact, from the 
nature of the instrument containing it, works an estoppel. 
{Rovmtree v. Jacob, 2 Taunt, 141.) But the receipt must not 
be ambiguous or referential to a mere agreement to pay. Thus, 
where the acknowledgment was of payment "as hereinbefore 
is mentioned," and the payment referred to was of an agreement 
to pay, it was held that the vendor was not estopped from 
showing that the purchase-money was not in fact paid. {Lam~ 
houme v. CorJc, 1 Dow. ^ ii. 211. S B, ^ A. 606. Bottrell v. 
Summers, 2 You, 8f J. 4870 ] 

[Estoppel hy redtala,'] The law upon the subject of estoppel, 
and particularly by recitals, has been satisfactorily stated in 
recent cases ; and " the principle to be collected seems to be, 
that where it appears upon the face of an instrument under seal, 
that the existence of certain facts was, at the time of executing 
the instrument, agreed upon between the parties, and that they 
were acting upon the understanding that those facts did then 
exist, both may be afterwards estopped from denying that they 
did then exist ; or where it appears upon such instrument that 
the existence of certain facts was asserted by one party, and that 
the other has acted upon a belief in the assertion, then the party 
making the assertion may be estopped ; but otherwise there is 
no estoppel." Per Erle,^ J., {Strmghill v. Buck, 14 Jur, 742,) 
and per Patteson, J. — " When a recital is intended to be a state- 
ment which all the parties to the deed have mutually agreed to 
admit as true, it is an estoppel upon all ; but when it is intended 
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to be the statement of one party only« the estoppel is confined to 
that party> and the intention is to be gathered from construing 
the instrument/' And see Carpenter y. Buller, (8 Af. Sf W. 209,) 
and cases cited in Young y. Raincock, (13 Jur. 539). It is to be 
noticed that estoppel is only between the parties, and does not 
extend to or bind third persons; and therefore, when it is 
material to show that any statement in a deed is untme, evidence 
may be adduced to prove the real state of the case without any 
hindrance from such statement being an estoppel between the 
parties. (3 B, 8c Ad. 833.) The receipt for the consideration, 
which is or always should be indorsed, works no estoppel when 
not under seal (as it rarely if ever is). Therefore when the ac- 
knowledgment in the deed is wanting, either in fact or in distinct- 
ness, the true state of the transactions may be shown. — Ed.] 
Vendor's If the purchase money be not paid after the execution of the 
lien for un- conveyance, the vendor retains a lien on the lands. (1 Sim. Sf 
chase Stu. 444.) Though he takes a bond, (2 Fes. S. 389J or pro- 

money, missory note, (2 Eq. Ca. Ah. 682. 1 Mad. 346,) unless the 
bond, &c., be in fact the consideration for the conveyance, as in 
Winter v. Ld. Anson, (3 Russ, 388). This lien is an equitable 
interest ; and therefore, until the payment of the money, the 
purchaser is a trustee for the vetidor ; and as the lien is not dis- 
tinguishable in effect from any other equitable interest/ it follows 
that, if a person deriving title from the purchaser take the lands, 
either without a valuable consideration, or with notice of the 
non-payment of the purchase money, he becomes a trustee for 
the original vendor. It is of course immaterial whether the 
notice is express or implied. And as, in general and correct 
practice, a receipt is indorsed on the deed when the vendor 
receives the money, the want of such indorsed receipt is held in 
equity to be implied notice of the non-payment of the consider- 
ation, (2 Prest. Con. 4290 and even the existence of such a 
receipt would not warrant a presumption of its payment, if there 
be express notice to the contrary. (2 P. Wing. 291.) The 
practical result of this deduction is evident. The want of an 
indorsed receipt puts a purchaser on his inquiry ; and if the 
original purchase money has been paid, the vendor must furnish 
him with proper evidence of tiui^ fact. 

It has been doubted whether the vendor's lien is to prevail 
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over an equitable mortgage, made by a deposit of the title deeds. 
Sir £. Sogden {Vend, 8; Pur,) thinks the lien will yield to the 
mortgage, and considers the analogy of the case of Stanhope v. 
Earl Yemey {But. Co, Lit, 290, b) dedsive. It is admitted 
that an analogy eiists, but I apprehend it is not so strong as 
Sir £. Sugden imagines. In the case mentioned. Lord North- 
ington decided that the custody of the deeds respecting a term, 
with a declaration of the trust of it in favour of a second incum- 
brancer, was equivalent to an actual assignment of it, and there- 
fore gave him an advantage over the first incumbrancer which 
equity would not take from him. I submit, with great deference, 
that this decision is contrary to the principles of equity. The- 
only mode of supporting it would be, it is conceived, by showing 
getierally that the mere fact of possession of the title deeds gives 
a superior equity ; a proposition which is certainly untenable, it 
being established that unless there is fraud, concealment, or gross 
negligence, which amounts to evidence of a fraudulent intention, 
the mere circumstance of parting with the title deeds is not a 
sufficient ground to postpone the prior incumbrancer. {Evans 
V. Bucknell, 6 Fra. 190. Stephens v. Stephens, 2 Coll. 20. Hor- 
lock V. — — , 2 G. 75.) But, in thus bringing this rule to 
bear upon the case of Stanhope v, Verney, which, if its appli- 
cation be just, destroys its specific authority, and throws it into 
a general class of cases, we obtain a principle on which the same 
conclusion may be firmly rested. For if a vendor signs the 
receipt without receiving the purchase money, and makes the 
purchaser, therefore, in every respect, the ostensible owner of 
the property, he is, as much as any can be, guilty of that gross 
negligence which amounts to evidence of a fraudulent intention. 
Not merely, therefore, on the artificial principles of equity, but on 
every ground of sound social policy, more especially on those 
considerations which are obviously suggested by the requisite 
aptitude of real property for the purposes of commerce, is the 
vendor's lien, when apparently extinguished by the signature of 
the receipt, to yield to the right of a bond fide equitable mort- 
gagee. [The correctness of the author's view has been confined 
by an eipress decision of V. C. Kindersley, in Rice v. Rice 
(2 Drew, 73). The question, which had never been previously 
decided, seems now settled in favour of the equitable mortgagee 
if he have the deeds.] 
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hereby acknowledge " and therefrom release the said 

{purchaser) (10)," He the said (vendor), by these 

Operative presents, doth (II) "release and confirm" (12), 

words. 



Release of 
the pur- 
chaser's 
heirs. 



(10) The extension of the release to the heirs, &c. of the 
releasee, though usual, is perfectly unnecessary. 

[I have marked the words following the acknowledgment of 
the receipt with inverted commas, to be used or not as the 
framer of the deed pleases. Its effect, if any, is comprehended 
by the previous receipt clause ; and a case can hardly be put, in 
which the addition could be of service where the ordinary receipt 
clause is used. — Ed.] 



Operative (1 1) There is a manifest impropriety in prefixing the opera- 
<^h th ^^^^ words in the past tense in all conveyances unattended with 
granted/' livery. I have therefore expunged the words " Hath released 

See., un- jmj confirmed." The reason why the practice is correct in 

Deceesary. 

feoffments, gifts in tail, and leases for life, is, that in those assur- 
ances the livery which may be an antecedent act, is the real 
conveyance, and the written instrument is only a record of that 
fact. ( Co, Lit, 28 1 .) But, where no prior conveyance is adverted 
to, and the deed itself is the conveyance, the practice is unneces- 
sary and absurd. 

Inutility of (12) [These were the concise and effective words of a release, 

release ^^^ which are sometimes retained in modern drafts, though 

modem their utility has ceased since the Real Property Act of 1845. 

grants. -pj^g Q^iy ^^^^ Avhere they could have any effect would be in the 

case of the purchaser having a particular estate which a release 

could enlarge.] The reason for using a number of operative 

words in a release in fee has ceased. The only word among 

them of any importance or possible effect was the word "grant;" 

and the object of using it was to give the instrument validity as 

a grant, if void as a release. But, as it is settled that the courts 

will make that construction without the word '' grant," in the 

event of the deed failing as a release, (Goodtiile v. Bailey, Cotop, 

5970 (which however it cannot do if the bargain and sale be 

good,) I have expunged this superfluous and inartificial provision 

against the possible invalidity of the release. 
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PareelB. grant, alien, and convey (13) to the said (pur- 



Operative (13) [These are the usual words of conveyance under the Act 

^^^ « , of 8 & 9 Vict. c. 106, by which the immediate freehold lies in 
under Real ^ 

Propei*ty grant. No doubt the single word '* grant " would suffice ; and 
'^®*' that is the only word used in the Act of 8 & 9 Vict. c. 119, by 

which a conveyance in the words of one column to the Act means 
the clause on the other side. The latter Act became almost 
obsolete, by general consent, on its birth ; and now that the 
New Stamp Act has lessened the duties on conveyances, the 
necessity for having recourse to the Act is removed, and the 
terms and effect of a deed are now generally collected from the 
language expressed in it. 
Legal effect [The word " grant " was formerly considered to have some 
« jmuxT'' special meaning, and to operate beyond merely conveying the 
estate, viz., as a warranty of the title. (4 Barton, Con. 183.) 
It was, therefore, considered improper for trustees and others, 
possessing only a partial estate, to transfer their interest by the 
word " grant ; " or if this word were used, to qualify it by 
adding "according to his estate, right, or interest, but not 
further or otherwise." Considering that the word was really in 
itself harmless, one is not displeased to find the addition of the 
verbiage just quoted, accompanied by a hint to take care lest 
they themselves do mischief by referring to the owner of the fee 
as well as to the trustee ; and, to prevent this, some further addi- 
tion was suggested, (ib. 189>) forcibly reminding one that a 
deviation into the byewaya of mere verbiage, like a departure 
from truth, requires numerous additions to help the first step. 

[The qualifications we have hinted at (long and short) are 
found so frequently in comparatively modern deeds that, to 
explain the reason of their appearance, we cannot do better than 
refer to 9 Bythewood, 3rd ed., p. T^ : — '* It is common to find 
persons, perusing drafts on behalf of trustees, insisting with much 
pertinacity on the insertion or omission of words or phrases 
which are wholly unimportant; and such requisitions are usually 
acquiesced in because, though unnecessary for the purpose of 
protection, they are not otherwise objectionable. A person who 
appears on the face of a conveyance to be a trustee only, and 
who covenants merely that he has not incumbered, may fear- 
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chaser) (14) and his heirs, All that plot, piece, or 
parcel of ground {parcels) (16). 



Reference 
in a release 
to the lease 
for a year. 



Parcels, 
what 
should be 
contamed 
in them. 



lessly convey his estate by any of the ordinary words of assor- 
ance> not excepting the word ' grant/ and without any qualifi- 
cation whatever." By the 8 & 9 Vict. c. 106, s. 4« the word 
"give" or the word "grant" in a deed executed after Ist 
October, 1845, shall not imply any covenant in law except so 
far as they may, by force of any Act of parliament, imply a 
covenant.] 

(14) [In a release, founded on a bargain and sale, the foUovnng 
words were generally used : — " In his actual possession now 
being by virtue of a bargain and sale to him thereof made by 
the said (vendor) in consideration of 5«., and dated the day next 
before the day of the date of these presents, for one whole year, 
commencing from the day next before the day of the date of the 
said bargain and sale, and bj force of the statute made for trans- 
ferring uses into possession." It is unnecessary now to point 
out the prolixity of such recital, or its effect as an estoppel, &c., 
as the deed will now never exist to be recited.] 

(15) In all conveyances in fee (except re-conveyances by trus- 
tees or mortgagees) the parcels are introduced into the operative 
part. Everything intended to be conveyed should be mentioned 
in Its proper order, such as manojs, messuages, &c., and be 
described by their situation, county, parish, number of acres, and 
boundaries, and in whose tenure and occupation. {Cruise's Dig, 
281, 3rd ed,) Sometimes, and very properly, the hundred, 
tithing, and vill, are likewise mentioned : for even uow, when 
parishes, though originally an ecclesiastical division, are recog- 
nised in civil matters, it is held that, if one convey all his lands 
in Dale, which is the name both of a parish and a vill, and 
in both of which the grantor has lands, only those in the vill 
vnll pass. (2 RoU» Ah. 54.) By the exclusive recognition of 
the vill in this case, the intention of the parties is undoubtedly 
thwarted; and if, at the present day, courts of common law 
would deem themselves bound to apply the name of the place to 
the vill, in consequence of vills being one of the common law 
divisions of the kingdom, and parishes not, I conceive that courts 
of equity would, if there be a consideration to ground their juris- 
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diction, interpose to prevent the very serious conseqaences which 
might otherwise ensue from an omission apparently so trifling, 
and a distinction so obsolete. For, though at law no more will pass 
than is well described, yet (except as against any issue in tail 
or remainder-men, whose title is not through the vendor,) equity 
will, when the agreement can be proved, correct errors and 
supply omissions, by decreeing the vendor to convey the unin- 
cluded parcels. (See 2 Prest, Con, 447. Sug. V. 8f P. 295, 
7th ed,) And the vendor has a similar equity against the pur- 
chaser, if anything has been unintentionally vested in him. 
(Finch, 80.) But both are cases of great difficulty, and equity 
will proceed in them with great caution ; for the court ought to 
consider what ought to have been done if, previous to the exe- 
cution of the conveyance, the question had been put to it what 
conveyance should be made in performance of the agreement. 
But when the agreement is recited in the conveyance and is 
exceeded, the court will, without doubt, rectify the error, because 
it has clear evidence on the face of the instrument itself of the 
agreement intended to be effectuated. (See Beaumont v. Bromley, 
1 Tur. 62—54.) 

Mode of In respect to the manner of describing, it may be observed 

describing generally: 
the parcels. ° ' 

1. That the description of the former conveyance should be 

adopted ; and, when divisions or other alterations make a new 
description desirable, it is, even for the sake of preserving evi- 
dence of this identity, proper to append it to, not substitute it in 
the place of, the original description. 

2. That, when a new description is made, it should begin with 
a general outline of the parcels, and then proceed to particularise, 
in order that the maxim, /a29a demonatrationonnocet, may render 
an error in the detail immaterial. 

It is common to add the words "more or less" and "by 
estimation," after mentioning the quantity of land conveyed. It 
is right to put purchasers on their guard against the effect of 
these expressions, since they now seem to have a broader con- 
struction than their natural import, which is only a small differ- 
ence one way or the other. In Winch v, Winchester, (1 V, %• B. 
375,) where the estate was stated to contain, ** by estimation. 
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Together with all and singular the appurten- 
ances (16) to the said hereditaments, or any of them, 
or any part thereof; ^* And the reversion and rever- 
sions, remainder and remainders, rents, issues, and 
profits of and incident to the hereditaments and pre- 
mises hereby released or otherwise assured, or 
intended so to be, and every part and parcel thereof, 
with their appurtenances; and all the estate, right, 

forty-one acres, "be the same more or less," and on an ad- 
measurement the quantity proved to be only between thirty-five 
and thirty-sis acres, and (the contract resting in fieri) the pur- 
chaser claimed an abatement, the Master of the Rolls decided 
against the, claim, resting his judgment on the joint effect of 
those words. And though in that case the vendor had no decree 
for a specific performance, it was in consequence of collateral 
evidence of fraud, as it appeared, that a declaration by the auc- 
tioneer deceived the purchaser ; for a seller, knowing the true 
quantity, is not allowed to practise a fraud through the medium 
of those words. (See 1 Cowp, N. P. R. 3370 The argument 
is stronger from a contract to a conveyance. The meaning of 
the words " more or less " in a conveyance is, however, not 
settled by the decisions ; there are two conflicting cases, the one 
making the quantum of difference immaterial on account of its 
being the purchaser's laches; (2 F)reeman, 106;) the other 
cutting down the import of the expression to a small deficiency, 
or (as the court said) reasonable quantity. ( Owen, 133.) [See 
also Portman v. Aft//, 2 Ruas. 670. Price v. North, 2 F. ^ C. 
620. Pope V. Garland, ^Y,8fC. 403.] 
Omission (16) I have omitted the general words that are usually poured 
?^ 7 d*^ • ^^ ^'^^^» M being all comprised in the word " appurtenances." 
the term The law declares, in the plainest and most express terms, that 
appar-^^ everything appendant or appurtenant, as common of turbary, 
estovers, &c., passes by a grant of the land cum pertinentis. 
And see a full development of the comprehensive word appur- 
tenances. Com. Dig. (Grant, E. 9.) There is, however, some 
sense in the sweeping clause, (post,) if the least doubt be 
entertained of the correctness of the specific description. 
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title, interest, property, claim, and demand whatso- 
ever, both at law and in equity or otherwise howso- 
ever, of him the said (vendor), of, in, to, and out of 
the same hereditaments and premises, and every part 
and parcel thereof, with their appurtenances" (17) : 
Deeds and " And all such muniments of title, relating to the said 

attested . . 

copies. hereditaments and their appurtenances, either alone or 
jointly with other property of the said (vendor), which 
is of less value, as are now in his possession, or which 
he may obtain without suit at law or in equity (18) ; 



Omission (17) The clause of "the reversion/' &c., is likewise omitted 

clause ^ ^ useless form, €ven when a reversion or remainder is the 

" and the subject of the grant ; for though by the grant of a reversion or 

^^ * remainder, nothing will pass but the identical interest purported 

to be conveyed, so that an error in the description of it is fatal, 

yet it is settled that either of those expectant estates will pass 

under a conveyance of the lands. (Plow, 161. 10 Co. 107, a. 

Vaughan, 83.) 

And " all We may likewise omit the clause of " all the estate," &c., as 
^^^ ' it can never of itself be a release in fee, the efficient part of the 
assurance. In a will, a gift of all the testator's estate [even be- 
fore the Wills Act] imported a fee ; but in a deed (as is well 
known) a fee cannot be created without the word " heirs ; " and 
if the lands be limited to the grantor and his heirs, a fee- simple 
is created as much as if the estate in them had been limited 
in the same manner; There is one case in which the word 
■ " estate" may have ^restraining power, and frustrate the inten- 
tion of the parties ; and that is, when a man is tenant for life or 
years, and the person in remainder or reversion confirms his 
estate to him and his heirs, without confirming the land, Ac- 
* cording to the highest authorities the mistake is fatal, and the 
particular estate not enlarged. (Litt, 524. 545. Plow, 540.) 
Mr. Preston, in his edition of the Thuchstone, 316, makes ''a 
quare whether this case is law at the present." But the ancient 
distinction has never been shaken. 

Clause of (18) I have marked this clause " ,■' because in the 
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Abolition 
of war- 
ranties. 



all cleeds, form which this conveyance assumes it may be omitted, except, 
as it has been said, when the grantor retains any part of the 
lands which the deeds relate to ; (Fteld v. Tea, 2 Dur, 8f E, 
708. 2 Prest. Con, 466 ;) for, unless that be the case, there is 
in this precedent no obstruction to the general rule that the 
deeds follow the land. The only exception to that rule was, it 
is believed, in the case of a warranty by the vendor, when, as he 
thereby undertook to defend the title, he was properly allowed 
by the law to retain the muniments : (1 Co, 1 :) but warranties 
have falle;i into disuse, at least in conveyances by tenants in fee. 
[Warranties are now entirely annihilated. By 3 Will. 4, c. 27, 
(Limitations Act,) s. 39, no warranty made after 1833 shall 
defeat any right of entry or action for the recovery of land. 
They also formed an important part of the operation of common 
recoveries ; but on the abolition of fines and recoveries (by the 
3 & 4 Will. 4, c. 74,) and the substitution of a disentailing deed 
in lieu of a fine, and also instead of a recovery where the tenant 
was in possession ; and of a similar deed with the protector's 
consent, (generally the person who would have been tenant to 
the priBcipe,) where the tenant in tail is in remainder ; war- 
ranties by tenants in tail are, by sect. 14, rendered absolutely 
void against the issue in tail, and all persons whose estates are 
to take effect after the determination or in defeasance of the 
estate tail. The remaining cases in which warranties might be 
effectual were destroyed by 8 & 9 Vict. c. 106, s. 4, which enacts 
that an exchange or a partition of any tenements or heredita- 
ments made by deed executed after 1st October, 1845, shall not 
imply any condition in law.] 

Here, however, it should be noticed, that since the general 
introduction of releases to uses, and the attraction of the deeds 
to the common law estate of the releasee, instead of to the use or 
legal estate, an express grant of them to the cestui que use is 
proper, when the seisin is conveyed to a third person instead of 
to the purchaser himself, as is now the usual and most eligible 
practice. But even this doctrine has been questioned (and on 
good grounds) by great authorities. (1 Inst. 6, a., n. 4.) 

As to deeds [Notwithstanding the authority for contending that, as estates 
not passing ^^ j^gj^j ^^jy |,y ^j^|g^ ^g evidences of such title should go as a 
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and attested copies (19) of all such other muni- 
ments of title as are now in the possession of the said 

with the necessary appendage to the person taking the legal estate by the 
egai estate, execution of the use, and with whom the defence of the title 
rests, rather]] than remain with the releasee or grantee to uses, 
from whom the statute had drawn every particle of estate, there 
is still much authority for saying that the deeds do not pass at 
law to the cestui que use. The doctrine resting on this, that the 
statutory transfer of the right in the lands does not affect the 
right to the deeds. There is no standing seised of deeds to the 
use of another. (See 1 Sand, U, 122. Harrington v. Price, 
3 B.Sf £ld, 1 70. Whitfield v. Fawcett, 1 Ves, 394. Jenkyn 
V. Peace, 6 M. 8f W, 722. Reece v. Frye, \ De G, 8f S. 273. 12 
Jur. 689.) ] 

Practical [The practical suggestion deducible from these cases is, that 

suggestion the deeds should be delivered to some person who takes the legal 
as to deeds. 

estate in the freehold, and not to the grantee to uses. And, in 

framing the conveyance, the name of the person taking the first 
vested estate of freehold should be included in the grant of the 
deeds, which should be to him, and all other persons who should 
become entitled to the land under the uses or after the haben- 
dum; an express grant of the deeds to the owner of the freehold, 
and all others to become entitled under the uses, should be 
inserted.] 
As to (1 9) [The attested copies which a vendor furnishes are generally 

attested agreed on by the contract, and are handed over on the comple- 
copies. 

tion of the purchase. Where the copies are of deeds remaining 
In the vendor's possession, he usually covenants for their pro- 
duction either by the conveyance, or (as is more beneficial to 
the purchaser on a future sale) by a separate deed. (See post,) 
Where no stipulation to the contrary has been made, the pur- 
chaser is entitled to attested copies of all such deeds as are not 
delivered to him, (whether in the vendor's possession or not,) and 
which would be required by him to make out a good sixty years' 
title. It is only an express stipulation which will exclude the 
purchaser's right ; for a notice that he cannot have the deeds 
will not be an intimation that he is not to have attested copies, 
or that he, and not the vendor, is to bear the expense of them. 
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Haben- 
dam. 



{vendor) y or as he may obtain without suit at law or 
in equity^ and as concern the said premises jointly 
with other property of the said {vendor) of equal or 
greater value; such copies as shall be required after 
the execution of these presents^ to be made at the 
request and expense in all things of the said {pur- 
chaser), his appointees^ heirs, or assigns." To have 
AND TO HOLD the Said hereditaments hereinbefore 
described, with their^ appurtenances, unto the 
said {purchaser) (20), and his heirs, " to the 



{8ug. Vend, c. 9« »• 3.) Bat a purchaser is not entitled to 
attested copies of instruments on record, unless the copies are 
in the vendor's possession either originally, or in consequence 
of the purchaser insisting that he should examine the abstract 
with them, and they do not relate to other property, the deeds 
of which are not to be delivered up. The purchaser is also en- 
titled to a covenant to produce such original deeds as remain in 
the vendor's possession ; aud, also, of such attested copies even 
of instruments on record (as of enrolled deeds and copies of 
court rolls) as are retained. " If the vendor has these copies [of 
court rolls], or if they are in his power, he is bound to produce 
them ; but if not, I think the purchaser is not entitled to call 
for a covenant to produce them, because he may, at any time, 
resort to the rolls themselves, and make use of them in evidence. 
The bargain and sale enrolled under the statute falls within the 
same principle, because the purchaser may always have access 
to the enrolment ; and by the statute, the copy is made evidence. 
I do not think that, merely because an instrument is stated in 
the abstract of title, it therefore follows that the purchaser is 
entitled, as a matter of course, to a covenant to produce it. The 
result, therefore, is, that the purchaser is entitled to a covenant 
for production of all the documents in the abstract which are 
necessary to make out a good sixty years' title, except such as, 
being copies of court rolls, or bargains and sale enrolled, are not 
in the possession or power of the vendor." Per Ld. Lyndhurst, 
, C. {Cooper v. Emery, 1 Ph, 388.) ] 
Necessity (20) The grantee ought, of course, to be named in this clause. 

E 
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for naming It is true, generally, (of conveyances before Ist October, 1845,) 

^^ . that a stranger could not be introduced into it; (2 Roh Ah, &l) ; 

gmntee* 

but to this rule there were three exceptions. 1st — ^The case of a 
remainder. 2nd — Of frank marriage (which is fallen into dis- 
use). 3rd — When no name is mentioned in the premises ; (1 Inst, 
21, a.) ; [ot if a name be mentioned, it is mistaken, and the 
correct name is in the habendum. 2 Roh Ah, 67*] 

[As we have before stated, deeds executed after 1st October, 
1845, may give immediate estates or interests in any tenements 
or hereditaments, although the taker thereof be not named a 
party to the same indenture. 8 & 9 Vict. c. 106, s. 5.] 

As to grant When the grant is to several persons, the habendum may in 
andTsever- K®"®""^ sever their tenancy ; but in the modification, as in the 
ance of limitation of an estate, the habendum is void if repugnant to the 
tatoiB ^" premises. Although, therefore, in a conveyance to two persons, 
habendum the one moiety to one, and the other moiety to the 
other, the habendum makes them tenants in common, {Co, lAtt, 
183, 190, 66,) in consequence of the express declaration over- 
coming the implication of law in the premises, which created 
a joint-tenancy ; yet, if in this case, the habendum had given 
ten acres to one, and ten acres to the other, it would have been 
rejected for repugnancy. (1 P. Wma, 19.) 

Mr. Preston observes, that at this day the estate is more com- 
monly modified by a declaration of the use than by the grant. 
It should be noticed, however, that if there be a conveyance to 
A. and B. and their heirs, habendum to them and their heirs, to 
the use of them as tenants in common, it is incorrect to consider 
the modification as produced by a declaration of use. In the 
case put, from the seisin and use being in the same persons, A. 
and B. are tenants in common, and take not by the Statute of 
Uses, but by the common law ; (see Doe v. Presiwidge, 4 Man. 
8; Sel, 178) ; so that the limitation of use is in legal consider- 
ation connected with, and a part of the habendum. But if there 
be a conveyance to A. and his heirs, habendum to him and his 
heirs, to the use of him and the heirs of his body, he takes an 
estate tail, not by the habendum, but by the d^^claration of use, 
because he is in under the statute. (13 Co, 66. Bac, Read, 63.) 
Yet if, in this case, the clause following the habendum give an 
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uses (21) hereinafter declared^ that is to say," To 
such uses generally (22), by way of rent-charge 



estate for life or years, the party is in by the common law, be- 
cause these particular estates are not within the reasoning 
which applies to estates tail. (Bac, Read. 63. Sedvide 1 Prea, 
Est, 179.) This distinction might be still further illustrated ; 
but the consideration of it would lead us too far from the point 
before us, into a refined and abstruse branch of learning. 
Inutility of (21) It is generally added, "upon such trusts;" but, it is 

the e^res- conceived, inaccurately ; for the grantee of the common-law 
sion^upon ^ ' ® 

sach estate cannot hold the lands as trustee or legal owner, when uses 

trusts, &c. either result from, or are declared upon his seisin. The only 
mode that occurs to me at present, in which the ostensible 
grantee to uses can be a trustee, b when the common- law estate 
has not been conveyed to him, but only an equitable interest ; 
and in that case, the confinement of the declaration to uses in 
point of expression, would not have the effect of obstructing the 
operation of equity. 
On the (22) This power of appointment was almost invariably in- 

powerof 3erted in purchase conveyances of freehold property. A few 
meat given observations explaining its nature and operation, as compen- 
to the pur- dionsly as possible, are submitted to the reader. 
- ,. / 1. The power is perfectly unlimit^ ] it does, therefore, in fact 

equivalent confer an ownership tantamount to the fee ; and consequently 
^ h* ^^^ appointment can never, by connecting itself with the original 
conveyance, be a medium of that justly abhorred suspension of 
alienation, which the law terms a perpetuity. It follows that 
any limitation which would be good in the instrument creating 
the power, is equally so in the appointment in pursuance of it. 
iSug* Pow, c. 9, '• !•) Hence, if the appointment be to A. (a 
person unborn at the time at which the instrument containing 
the power was made) for life, remainder to his first and other 
sons in tail, the limitation is good. This is now an established 
point of difference between general and special powers ; and as 
it flows from the fundamental principle which has been laid 
down as applicable to general powers, there appears to have been 
no room for the doubt which has existed with many eminent gen- 
tlemen; of the validity of the limitations which have been stated, 

E 2 
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thereout (23), or otherwise, and either absolutely or 
conditionally (24), as the said {purchaser), by any 

Their conclusion was drawn from the derivative nature of an 
appointment, and its retrospective relation to the instrument 
creating the power. But that reasoning was too straight-laced, 
and the technical rule which supported it has, in this respect, 
properly given way to general convenience. 

2. It is 2. Another consequence of this general power being analogous 
transfer- *® ^^ ownership is its transferability. (Sug, Poto, c. 4, a. 1.) 
rable. It is an exception to the rule delegatus non potest delegare ; in 

this respect differing, of course, from a special power. Hence, 
if there be a conveyance to such uses generally as A. shall ap- 
point, and he appoints to such uses as B. shall appoint, the 
power is effectually transferred, and when B. executes it, the use 
is served by the seisin of the original grantee to uses. 

3. Passes 3. On the same principle, this general power may, on the 
chasOT?"'" ^M^l^r^P^y of the donee, be executed by his assignees. (6 Cr. 4, 
assignees c. 16, s, 77') [12 & 13 Vict. c. 106, s. 147> Bankruptcy Con- 

roptey^' solidation Act, 1849.] 

With reference to the other classification of powers, it remains 
to be noticed that the power con tamed in a purchase deed is 
appendant, as it evidently depends on the estate limited to the 
person to whom it is given; which is the criterion of such a 
power. {Sug. Pow, c, 1, «. 4.) 

These are its prominent and distinctive features ; and we must 

stop here, as the limits of a note allow but a summary view of 

its principal peculiarities. 

As to limit- (23) By the present doctrine {Cro. Car. 38. Dy^ 263,) (not, 

~?^V*" however, firmly settled or cordially acceded to), {Amb, 393 . Sug. 

Pow. c. 9i s, 2,) in order to enable the donee of a general power 

to limit a rent-charge at law, the language of the power must 

extend to it. But in equity, a power to grant the land enables 

the donee to charge it. {Roberts v. DixaU, 2 Eq. Ca. Ah. 668, 

pU 19.) 

Power of (2^) "^is word, of course, involves a power of revocation. It 

revocation, is not, however, necessary to give this power expressly to the 

purchaser ; for it is settled, Ist, that he may reserve it ioties 

quoties, (3 Keb. 7. ixme, 118,) though not expressly authorized. 
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deed or deeds to be sealed and delivered by him in 
the presence of one or more credible witness or wit- 
nesses (25), shall appoint, and in default of, and sub- 



(Cowp. 651. 1 Co, 173, h,) 2nd. That this original power of 
relocation cannot affect an appointment by deed, made without 
any new reservation of such a power. {Hele v. Bwnd^ Pree, Cha. 
474.) [If there be no such reservation contained in the instru- 
ment of revocation, equity will not relieve. (Worraly, Jacob, 
3 Mer, 271.) On the exercise of a power of revocation upon the 
original authority, whether express or implied, new uses may be 
declared without any express authority. But it is doubtful 
whether new uses can be declared on any subsequent exercise of 
an express power to revoke. (See Sheffield v. Von Donop, 17 
L, Jour, 481, Chy,, as to personal estate.) ] 

As to the (25) As writings sealed and delivered by the party are deeds, 

ofl£eMH> ^^ ™*y ®™'^ *^® word " writings," [when the instrument for 
pointmeot. executing the power is intended (as it generally is) to be a deed]. 
The extension of the power to devises was not only superfluous 
but inadvisable. I am not aware of any object to be accom- 
plished by it, unless the solemnities with which the Statute of 
Frauds invested wills of real property are intended to be evaded. 
Whether that could be done was doubtful ; though the better 
opinion is, that in the case of a simple power without any speci- 
fications, an instrument merely in writing may be a valid 
appointment, though of a testamentary nature ; (Sug. Pow, c. 2, 
8, 2 ;) yet it is clear, that express mention of a will in the cre- 
ation of a power, as the mode of exercising it, rendered it neces- 
sary to clothe an appointment by will with the ceremonies pre- 
scribed by the Statute of Frauds. (1 P. Wins, 470. 2 P. TF. 
258.) 

I observed that the extension of the power to an appointment 
by will is superfluous. It is auperfluous because, as will be seen 
by the limitations which succeed the power, a devise operating 
on the lands is competent (as such) to pass the whole estate ; 
the remamder in the trustee being determined by the purchaser's 
death. But it must be added, that under the limitations of a 
. modern purchase deed, to which alone our attention is now 
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ject to, any such appointments ; To the use (26) of 

directed, a will made by the purchaser, without any reference to 
the power or intention to exercise it, would always be construed 
as a devise, and not as an appointment, on account of there being 
no kind of occasion for calling the power in aid. (See the prin- 
ciple of Clerks case, 6 Co, 17. Cro, Eliz, 877. Cro, Jac. 31.) 
[The superfluity of extending the power to devises is more 
evident since the Wills Act (1837)* by which the uncontrolled 
liberty which formerly existed of declaring that any writing, and 
with or without any solemnity, should be a valid execution of a 
power, is limited in the case of a will. By sect. 10, 1 Vict. c. 26, 
" No appointment made by will in exercise of any power shall 
be valid, unless the same be executed in manner required for 
wills generally." As to powers requiring particular solemnities 
in their execution, " Every will executed in manner hereinbefore 
required shall, so far as respects the execution and attestation 
thereof, be a valid execution of a power of appointment by wiU» 
notwithstanding it shall have been expressly required that a will 
made in exercise of such power should be executed with some 
additional or other form of execution or solemnity."] 

[I have marked the words requiring any particular mode of 
execution or attestation with '' ," as being unadvisable 

when the intention is to give the purchaser as much freedom in 
alienation as the exclusion of dower (the object of the limitation) 
will enable.] 

We may conclude our observations on this power with remark- 
ing, that its precautionary requisitions, though undoubtedly often 
beneficial as a preventive of fraud, are imposed e« arUtrio; as 
abstractedly a power may be executed by an unattested note in 
writing [not being a will since the Wills Act]. (2 SaUc, 467. 
3 East, 440.) If defectively executed, equity will interpose and 
support the appointment where there is a valuable or meritorious 
consideration [as for (and generally only for) a purchaser, mort- 
gagee, lessee, creditor, wife, child, or marriage] . 
Object of (26) "^^ general object of these and the foregoing limitations 
the dower \^ to bar the dower of a purchaser's wife, [married on or before 
* 1st January, 1834,] and at the same timd to give the purchaser 

as ample a command as possible over the property. By the 
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the said {purchaser), during his life (27), and after 
the determination of that estate by any meiuis ** in his 

execation of the power of appointment thest uses are prevented 
from arising, and a title is conferred on the appointee by way of 
shifting use, which is a new estate unconnected with, and inde- 
pendent of, the existing uses. Still, however, these ulterior uses 
are vested, though of course liable to be divested by the excco^ 
tion of the power. (I Fes, 8,174. 4 Dur. ^ E, 39.) And as 
the purchaser has the immediate legal freehold, and likewise the 
remainder in fee, subject only to an intervening remainder in a 
trustee for the purchaser's life, it follows that if (as sometimes 
inadvertently happens) instead of resorting to his power, he were 
merely to convey under the seisin, and grant the lands generally 
without joining the trustee in the conveyance, no other incon* 
venience would arise than the outstanding of the trustee's legal 
estate, for the narrow period of its prescribed duration. On the 
purchaser's death the intervening remainder to the trustee would 
cease, and the impediment to the complete union and consoli- 
dation of the first estate for life and remainder in fee would be 
removed. This interposed estate in the trustee is a sufficient 
bar of dower, because it is now settled that it is a vested re- 
mainder, (3 Lev,, 4370 by reason of the propinquity of the pos- 
sibility on which it is limited to commence, and its present 
capacity to take effect in possession, if the preceding freehold in 
the purchaser were to determine : so that the purchaser has not, 
during the coverture, a seisin of the inheritance in possession, 
which is requisite to dower. 

(27) The limitation to the assigna of a tenant for life does not 

enlarge or strengthen his estate. 

The above It is important to observe the application of the Statute of 

are mJ^ Uses to the limitation to the purchaser, in default of appoint- 

tbe Statute ment ; for if the seisin and the use were united in his person, he 

of I J lMW 

would be in by the common law, and the power would be void ; 
for the doctrine of revocation of estates is peculiar to uses, and 
altogether unknown to the common law. iCo. LUt, 237, a.) 
Hie reason of admitting the statute is in order to avoid a frac- 
tion of estates ; (^Bac, R^ad, 66 ;) but when (as is frequently 
done) the seisin is conveyed to a trustee, there is, of course, no 
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lifetime** (28) to the use of the said (dower trustee). 



occasion for resorting to this principle, as then there is one 
person seised to the use of another. 

Objection (28) [The object of these limitations being to prevent the 
words «in^°^®*^ attaching of a wife (married before 1834), and which it 

his Ufe- would only do if the husband were seised in fee in possesion ; 
time." 



** 



the bar b eflfected by giving the husband a life estate, with a 
remainder in fee, which is kept from uniting with the life estate 
by an interposed remainder to the dower trustee. This latter 
remainder should, therefore, be a vested one ; for if contingent, 
the union of the purchaser's life estate and remainder in fee is 
not prevented, but they would unite, and will only disunite to 
let in the remainder when the contingency happefls ; and there- 
fore, such a remainder, if for the husband's own life, which it 
always is, will not be a bar to dower. 

[The remainder is always desired to be a vested one ; and a 
remainder to B. during the life of A., the tenant for life, is vested, 
because it has a present capacity to take effect in possession on 
the determination of A.'s estate (not by his death, but) by for- 
feiture. (Cornish on Rem, 99*) It has, however, been forcibly 
argued by Mr. Sweet in his notes to 9 Bythewood, 3rd ed., 
p. 136, that, although a remainder to B. for the life of A. (tenant 
for life) is vested, yet, if B.'s remainder be expressed to com- 
mence (as it must necessarily, if at all,) in the lifetime of ^., it is 
not vested, but contingent. Perusal of his argument will well re- 
pay the real property student. The principal foundation of it is, 
that the duration of the remainder is immaterial, as it cannot 
affect its character of vested or contingent ; and as a remainder 
to B. in fee upon the determination of A.'s life estate in his life- 
time is contingent, so is a remainder to B. for life, or any less 
estate. 

[That the words objected to by him should yet find a firm 
footing in the precedents of the first conveyancers is a circum- 
stance which, though not conclusive, must put us on our guard 
against entertaining, without deep consideration, such a serious 
charge against great real property lawyers as to suppose that, 
when husbands asked of them vested remainders to bar dower. 
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they received contingent ones. When they asked for an egg, a 
scorpion was given them. 

[I proceed to state what, in my view, proves the remainder 
vested. 

[It is evident that if a remainder t» fee be limited to depend 
upon the determination of a prior Ufe estate in the lifetime of A. 
the tenant for life, that will make the remainder contingent, for 
it will not take effect absolutely on the death of A., but only on 
the uncertain event of his estate determining by forfeiture. But 
by the limitation in the dower uses, the remainder to the trustee 
has no existence beyond A.'s life, and the only period in which 
it can vest in possession is tit the lifetime of A. If, then, (as is 
undoubtedly the case,) a remainder is vested which is to B. for 
the life of A. (tenant for life), and such remainder, as it must 
also be admitted, can only take effect in possession in A.'s life- 
time, how can the vestedness of the remainder be interfered with 
by words which merely express the very event upon which, even 
without such words, it would be a vested remainder ? That the 
author, who was intimately acquainted with remainders, should 
put forth a contingent remainder for a vested one, would be to 
me most surprising. On turning to his Essay on Remainders, 
(p. 155,) he says : — " The express mention of an event which is 
abstractedly uncertain has not always the effect [of making a 
remainder contingent] ; for \f the law implies as much, then it is 
imperative, on the maxim expressio eorum quae tacite insunt nihil 
operatur. Thus, a remainder to B. for life if he survive A. (the 
particular tenant for life) sags nothing more than the law other^ 
wise implies: because, unless A. die in the lifetime of B., he can- 
not take in the order of limitation, and therefore B.'s remainder 
is vested," But " B,*s remainder would he contingent if it con^ 
f erred any greater or less interest than an estate for his own life;" 
for in that case, his surviving A. would be an express limitation 
of an event which the law would not imply. (I Prest, Ah» 108.) 

[This, we think, establishes the vestedness of the remainder 
in question, and without violence to the position so forcibly and 
correctly put by Mr. Sweet, that the duration of the remainder 
is not the criterion of its character. The duration of this re- 
mainder is not referred to for proof of its being vested, but to 
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his executors and administrators^ and his heirs (29), 
during the life of the said (purcJuiser), upon trust 

show that the phrase in hU l^feHme is expnsno eorum qua taeite 
iniunt, and, as a result, iit^t7 operatur. 

[Thoogh not agreeing with Mr. Sweet '' that the words pre- 
vent the intended effect of the limitation," I agree with him 
when he says, " Without them, the efficacy of tiie limitation has 
been settled by authority, (3 Lev. 437.)'' I therefore mark them 
" ," and lea^e them to the draughtsman.] 
Lfanitation (29) This limitation to the trustee and hia hein during the life 
the ^wOT ®^ *^® purchaser is, I conceive, a preferable practice to that which 
trustee is adopted by some of limiting to his " executors or administra- 
tT^^^ tors ; " for in the fwrmer mode, it is hardly possible that the 
tors. intermediate remainder should fail or be suspended for want of 

a person legally entitled ; but in the latter it is no way impro- 
bable, as the trustee may die intestate, and no administrator be 
appointed. [In other words, the chances are greater that a man 
will leave an heir than that he will have a personal representa- 
tive. The reverse is, however, the opinion of competent au- 
thorities. See T\imer y. MarHndale, 12 Sim. 158. QByth. 3rd 
ed, 54.) At all events, the existence or discovery of an heir 
may be doubtful or difficult, and when found, may be under 
some disability ; whereas the circumstances of a trustee, who 
is generally a person of some rank in life, always require a 
Necessity personal representative.] It is observable, that the heir can- 
(^h^*"*^ not take unless specially named, because otherwise the statute 
has directed the lands to devolve on the personal representative. 
(29 Car. 2, 8. 3.) But notwithstanding the general direction of 
the legislature, it would, in the present case, be improper to 
omit an express nomination of the executors, &c., of the trustee, 
if it be intended that the remainder shaU go to them ; for of a 
remainder and other things which lie in grant, there could not at 
the common law ha\« been any occupancy ; (Vdug. 199* SM» 
189 ;) and on the ground that the object of the legislature was 
only to obnate the evils resulting from (as it has been called) 
the scrambling for estates, some have supposed that the statutes 
alluded to do not extend to them, iAwib, 151.) Others, how- 
ever, have denied thia> (3 P. fVm. {Coat) 264, s. D.,) and 
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for him (30); and after the determination of the 
same (31) estate^ to the use of the said (purchcuer) 
and his heirs ** and assigns for ever." (32) 



Intent of 
the uses 
omitted. 



ti 



8ttne« 



» 



<^ Assigns 
for ever " 
not neces- 
sary. 



Ancieixt 
and 

modem 
bars of 
dower. 



their ofMoion appears to be law. But it still seems there can, in 
strictness, be no special oecapancy of an incorporeal heredita- 
ment ; though if the executor be named in the grant, he may be 
quasi occupant. (7 Fes. 440, 448. Vamg, 187. Co. lAtL 41. 
Har, n. 241.) 

[It has been decided by Bearpark v. HutMfuon, (4 Moo, 8f P. 
848,) that a rent-charge jMir outer vie, and therefore, also, a 
remainder or incorporeal hereditament, goes to the grantee's exe- 
cutors on his death, though not named in the grant And the 
Wills Act, ISZ7, has removed all doubt as to the devisability of 
such an interest by enacting (sect. 4), that the power to devise 
shall extend to estates pw auier vie, whether there shall or shall 
not be any special occupant th^eof, and whether the same shall 
be a corporeal or incorporeal hereditament.] 

(30) It is generally added, " and to the express Intent that the 
present or any future wife of the said (jmrfAa$er) may not be 
entitled to dower.'' But the express^ of this intent is super- 
fluous. The dower of the purchaser's wife is barred by the 
intervening vested remainder, and whether it were in a trustee 
or a beneficiary the same effect is produced. 

(31) Idem jprommor atiteeedenii semper rtferiwr* This maxim 
renders the word " same" a medium of neatness and precision. 

(32) Few require to be informed that the emphatic expression 
''and assigns for ever," is in truth nugatory. Pursuing the 
precision which principle puts within our reach, the limitation 
may be made simply to the purchaser and his heirs; these being 
the words on which alone the law lays stress, and to which it 
gives the effect of expanding a mere freehold into & fee-simple. 
This rule has but very few exceptions ; none in its application to 
individuals in their natural capacity. 

[The foregoing limitations were and are the ordinary means of 
barring the dower of a wife married previous to 1834, and the 
most effectual for the purpose. There were, however, other 
modes of indifiierent merit; and as they are frequently found in 
deeds of any antiquity (especially in the country), and as they 
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may, when unaccompanied by an express declaration of the 
intent of the process, embarrass the student, I proceed to detail 
them, and point out their disadvantages. 

[Dower (it is remembered) is an estate for life which the law 
gives the widow in the third part of the lands and tenements of 
which the husband was iolely seiied in possession t'li fee or in 
tail at any time during the coverture, and to which (if in tail) 
the issue of such widow might by possibility have inherited. 
(2 Bl Com. 129.) 

[The essentials of dower in a wife are, therefore, a seisin solely, 
and in fee or tail. The modes of barring dower must therefore 
prevent a seisin, or a sole seisin, or seisin in fee. The bars are 
divisible accordingly. 

[1^0 prevent the seisin (which might be in deed or in law) a 
trust was sometimes created for the husband, who thus took no 
seisin because no estate recognized by law ; and (notwithstanding 
the many favours which equity professed to bestow on dower) no 
widow was dowable of a trust. 

[This mode was objectionable, as the husband had no legal 
freehold in him, which, though in a trustee for him, yet was 
exposed to many mischiefs and inconveniences, for the trustee 
might die under circumstances which rendered the getting in of 
the legal estate difficult and expensive. 

[There must have been a sole seisin ; and, therefore, when the 
estate was conveyed to the husband and another, (which made 
them Joint tenants,) dower was barred. The limitation would 
usually run to the husband in fee ; to the use of husband and 
A. B. in fee ; in trust for the husband and his heirs ; or in any 
other words creating a joint tenancy. 

[But this was also objectionable, for, in addition to the vice of 
the former plan of the legal estate being outstanding in a trustee, 
if the husband died first, there was the chance of the husband 
surviving the trustee ; and by thus becoming solely seised in fee, 
the wife's dower would attach. 

[A slight improvement on this last plan was, by limiting the 
estate to the husband and trustee for their lives in joint-tenancy, 
with remainder to the husband in fee. This avoided placing the 
whole fee in the trustee if he survived, but left untouched the 
mischief of the husband surviving, and his life estate becoming 
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of the entirety^ and uniting completely with the remainder in fee, 
which, during the joint- tenancy, it did only sub modo. 

[The plans already mentioned were directed to the seisin : the 
most effectual mode was obtained by preventing the fee from 
vesting in the husband, and yet giving him unlimited control 
over the estate. This was effected by a limitation to him for life, 
remainder to a trustee during his life, which, by preventing the 
union of the remainder which was given to the husband in fee, 
never, during his life, gave him the fee in possession. To this 
was superadded a general power of appointment, on the exercise 
of which the husband could convey the fee discharged from the 
subsequent limitations. If, however, he conveyed by grant or 
release, and not by appointment, the dower trustee, as the owner 
of a vested remainder, was, in strictness, a necessary party to 
the conveyance ; for otherwise, a legal portion of the estate would 
be outstanding. The joinder of the trustee is, therefore, a matter 
of right in a purchaser, though rarely insisted on. 
Provisions [The right to dower, so far as it attached on estates vested in 
Dower Act *^® husband at any time during the coverture, is very much 
altered by the Dower Act of 1833, which places the dower of 
wives married after 1833 entirely at the disposal of the husband, 
who may either prevent it attaching, or disencumber the estate 
of it after it has attached. The Act does not affect the dower of 
wives married on or before Ist January, 1834 ; and therefore, as 
to them, the dower must either be prevented from attaching by 
the limitations shown in the precedent, or if dower have attached, 
and it is desired to free the estate from it, the wife must do so 
by an assurance and examination under the Fines and Recoveries 
Abolition Act, (3 & 4 W. 4, c. 74). By the Dower Act, (3 & 4 
W. 4, c. 105,) which commences by giving widows dower out of 
trust estates, and also out of lands to which the husband had no 
seisin in law, but a right of entry or action only, proceeds (under 
cover of the liberality to wives just evinced) to enact, 

[ (Sect. 4.) That no widow shall be entitled to dower out of 
any land which shall have been absolutely disposed of by her 
husband in his life, or by his will. 

[ (Sect. 5.) Dower shall be postponed to all the liabilities, 
charges, or dispositions of the husband. 

[ (Sect. 6.) That a widow shall not be entitled to dower out of 
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aoy land when, in the deed by which the land was conveyed, or 
by any deed executed by the hnsband, it shall be declared that 
his widow shall not be entitled to dower out of such land ; or 
(sect. 7>) Nor when the husband by his will shall declare that 
she shaU not be entitled to dower out of any of his land ; or 
(sect. 80 if she is, it shall be subject to any conditions, restric- 
tions, or directions declared by his will. And (sect 9,) if the 
husband devise any land for her benefit, dower shall be altogether 
excluded, unless a contrary intention be declared by the will. 
But (sect. 10,) a gift of non-dowabie estate or property is not to 
exclude dower, unless a contrary intention is declared. 

[Therefore, as to wives married after 1833, their dower may be 
excluded either by the conveyance, — or by a subsequent deed, — 
or by a mU. 

It is usually done by the conveyance in this form : — 

[" And the said (purchciser) hereby declares that no widow of 

him shall be entitled to dower out of the said hereditaments 

hereby conveyed.'* 

[There are longer and shorter forms of accomplishing or 
attempting the exclusion of dower, (of the latter "free from 
dower," inserted in the habendum,) but the above appears to 
effect the object, not only where the purchaser takes the convey- 
ance to dower uses on account, of his having a wife married 
before 1834, and may therefore leave a widow married after- 
wards, as of a bachelor or husband after 1833. 

[As it is not usual for the purchaser to give any instructions 
relative to this declaration, it is suggested that his wishes on the 
subject should be obtained, after it has been pointed out to him 
that he can exclude dower by any subsequent deed, as on a sale 
or by his will, and that it would be preferable that the latter 
instrument should be the medium of exclusion if desired, as then 
the provision the husband makes for his wife will be decided on ; 
but that, if the dower be excluded by the conveyance, on the 
ground that due provision will be made by will, circumstances 
may happen to prevent such intention being carried into effect, 
and the wife be left de^tute. 

[In conclusion on this head, it need hardly be remarked that 
the dower limitations in the precedent will be unnecessary where 
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CorenantB And (33) the said (vendor) for himself^ and his heirs, 
''executors and administrators" (34), doth hereby 
covenant with the said (purchaser), his [appointees], 
heirs, and assigns (35), in manner following, that is 



Vendor's 
heir pro- 
perly 
named. 



OmlMdon 
of " aa- 
Bigna." 



the purchaser is a bachelor, or was married after 1833. All that 
is required, if it be desired to exclude dower, is the above declar- 
ation.] 

(33) The following are the covenants regularly inserted in a 
release in fee to uses ; when the instrument is an appointment 
and release, the covenants, as we shall hereafter see, are differ- 
ently modified. 

(34) Were the heir not mentioned in these covenants, he 
would not be bound by them; (jBro. Cov. 38. Djfer, 257;) but 
the executors and administrators are bound without being named. 
(TbiicA. 1770 -^ to the general doctrine with respect to the 
personal representatives ; — whether they are bound or not, de- 
pends upon the intention deducible from the instrument ; as if 
for instance, a lessee were to covenant to repair the demised 
premises without other words, it seems that it is persontd to him, 
and binds him only during his life ; but the addition of the words 
" daring the term,'' has the effect of charging the personal re- 
presentatives. (Tbuch. 178.) Other cases might be put to illas- 
trate this proposition, which is the principle on which they are 
grounded. But of course if, even in the instance given, the 
covenant be broken during the covenantor's life, the personal 
representatives are liable to the amount of the assets, though not 
expressly named. 

' (36) Inherent covenants, like these, run with the land, though 
the grandee (mhf is named. But when a covenant, from the 
nature of it, or the circumstances under which it is entered into, 
will not run with the land, that quality cannot be conferred on 
it by express mention of the grantee's assigns. {Clatft. 60. Palm. 
558.) The same observation applies to the word " appointees." 
We might omit, therefore, the usual words '' appointees, heirs 
and assigns." 

Some learned writers appear to have supposed that it is neces- 
sary to make the covenani with the grantee and hit heirs, in 
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order to commnnicate its benefit to the assignee. {Sug, V, 8f P. 
671, erf. 7, c. 13, 8, 1.) Thaf, however, they of course ac- 
knowledge to be sufficient. And though the idea seems to be 
altogether erroneous, inasmuch as it has been negatived by an 
express decision, {Lougher v. Williams, 3 Lev. 92,) the author 
would recommend the covenant to be with the purchaser and his 
heirs, so long as the simple nomination of the covenantee is 
deemed insufficient by those whose opinions are entitled to 
regard. [When the conveyance is not to dower uses as above, 
or without power of appointment, omit the word " appointees."] 

What [As to what covenants run with the land and affect the assigns 

covenants ^^ ^j^g purchaser, we cannot do better than give the short sum- 
run with *^ ° 
the land, mary of the Real Property Commissioners. (3rrf Rep. 45.) 

" The authorities lay down, 

** 1 St. That in order to make a covenant run strictly with the 
land, so as to bind the assignee or give him the benefit without 
his being named, it must relate directly to the land, or ' to a 
thing in existence, parcel of the demise.' 

^' 2ndly. That where it respects a thing not in existence at the 
time, but which, when it comes into existence, will be annexed 
to the land, the covenant will not bind the assigns unless named, 
but may be made to bind them by naming them. And 

" 3rdly. That where it respects a thing not annexed nor to be 
annexed to the land, or a thing collateral, or in its nature merely 
personal, the covenant will not run, — that is, will not bind the 
assignee, nor pass to him, even though he is named. 

" These rules appear to have been originally laid down in 
reference to leases, but authorities are not wanting in which they 
have been treated as applying equally to cases not involving the 
relation of landlord and tenant. They are usually laid down as 
constituting the whoje of the settled law on this subject, and 
appear to apply equally whether we consider the burthen or the 
ben^i of the covenant." 

[In equity, covenants which do not run with the land, though 
relating to it, are often carried into effect, and their provisions 
enforced (so far as an injunction can be applied) to restrain the 
violation of them by assigns. {Tulk v. Moxhay, 13 Jur. 26; 
S, C, on Appeal, 89. Mann v. Stephens, 15 Sim. 377*) ] 
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to say, that notwithstanding any thing made, done, 
or suffered by him the said (vendor) (36), -that he 
the said (vendor) hath good right to assure the pre- 
mises hereinbefore described, in manner aforesaid, 
and according to the true intent and meaning of 
these presents (37) : And that notwithstanding any 
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tled to un- 
limited 
covenants. 



Covenant 
for seisin 
in fee 
omitted. 



(36) A parchaser is never entitled to unlimited covenants, or 
those which extend to the acts of all mankind. In the Prece- 
dent before us, the covenants are restrained to the acts of 
the grantor himself, on account of his being the last purchaser 
for a valuable consideration, and a purchaser from him can 
demand no more. (2 Boa. 8f PtU, 22.) 

(37) We may omit the ordinary covenant that the vendor is 
seised in fee, as involved in the more enlarged covenant that 
he has good right to convey, which has been said to be synony- 
mous with it. It does not, however, follow that because one is 
seised in fee, he can convey an indefeasible fee. For if his estate 
be a fee, but subject to a condition at common law, he has less 
power of effective alienation than a tenant in tail. [The latter may 
enlarge his estate into a fee, but the former having already a fee 
(though defeasible), is not susceptible in law of any enlarge- 
ment.] Again, though the common law knows no mode of 
conferring a limited interest in lands, without leaving a rever- 
sion in the grantor, or creating a remainder immediately 
expectant on its determination, both which presuppose the 
antecedent estate to be less than the fee, the doctrine of uses 
and devises, in defiance of the axiom, that a fee simple is the 
whole estate, allows of limitations subsequent to it, provided they 
are to commence within the period permitted for keeping 
property in an inalienable estate. Moreover, a tenant in tail 
has more power of alienation than the taker of such a fee, for it 
is settled that such taker cannot by any conveyance, tortious or 
innocent, of record or in fait, affect a future use or executory 
devise; (Cro. Jac, 590;) whereas a tenant in tail might by 
suffering a recovery [and now by a disentailing deed] destroy 
every limitation ulterior to his estate. (1 Mod. 108. 2 Lev, 28. 
Pigot, 176.) But a lease and release, or grant by either of 

F 
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iPorqniet ^^^ thing as aforesaid (38), it shall be lawful 
enjoymetit. f^p ^jjg g^jj {purchaser)y his [appointees], heirs and 
assigns, at all times hereafter, peaceably to possess 
the same premises, with their appurtenances, and to 
receive the rents and profits thereof, without any 
interruption or disturbance (39) from the said 
(vendor), or any person or persons "lawfully or 

them, has the same effect, that of passing a fee commensurate 
with that from which it is derived, and determinable by the 
entry of the ulterior limitee upon the happening of the event on 
which bis estate becomes vested in possession. As the cove- 
nant that the grantor is seised in fee is generally worded, it is, 
however, co-extensive with the covenant that he has right to 
convey ; but as it is only so, it is superfluous. 

Of course this covenant, if broken at all, is broken as soon as 
it is made. Still, however, an action may be supported on it by 
an heir or devisee, for the courts have regarded the breach as 
totie8 quoiies, (4 Mau, ^ Sel, 53,) and as commensurate in dura- 
tion with th« defect itself. 

Astorepe* (38) It is not necessary to repeat the restrictive words in this 
r^Mcti n *^^ ^^® following covenants, for though a general covenant is 
not cut down by the qualifying language of a subsequent one, 
unless that effect is evidently intended ; (1 Saund, 58. 1 Sid» 
328. 2 B. ^ P. 23—25 ;) it is fully settled that the express 
qualification of the first of several covenants which have the same 
object, and similar natures, and concern the same thing, does by 
implication extend to them all. (3 Lev, 46.) 

[I have, nevertheless, repeated the restrictive words, in conse- 

-quence of the case of Young v. RaincocJc, (13 Jur, 541,) which, 

though perhaps consistentwiththeprinciples laid down in the older 

cases, nevertheless shows that in some instances the omission 

of the restrictive words may produce a different effect to what 

the vendor intended.] 

This CO- (39) The words of this covenant, abstractedly, are suffi- 

T^nant ex- ^jgntiy general to comprise tortious as well as rightful evictions, 

to rightful but it is now established, on principles of sound policy, that it 

evictions; extends to the latter only, (Vaug, 122,) except 1st, when it in- 

tions. 
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demDifies against the acts of particular persons by name; (Cro, 
Eliz. 212. Hoh, 35;) or, 2nd, when the interruption proceeds 
from the grantor himself. (1 T. R, 671.) This construction 
precludes collusion, without bearing hard upon the covenantee, 
for he has his remedy against the wrongdoer. But when the cove- 
nant is levelled at the acts of particular persons, the courts con- 
sider it as raising a presumption that they have an interest. 
And when the act of the covenantcH* asserts a title, in contra- 
distinction to aa act which is a temporary violation of property, 
(13 East, 72,) it would be unreasonable not to give an action on 
the covenant, notwithstanding the tortiousness of the claim, as 
none of the inconveniences which would ensue the admission of 
the doctrine as between the purchaser and third persons can be 
apprehended ; and in a great majority of instances the covenant 
in itself would, as against the vendor himself be a nullity ; 
and indeed, in every case it is conceived to which the convey- 
ance works, be an estoppel. As, therefore, it is now settled that 
this general covenant for quiet enjoyment extends only to a 
lawful interruption, it is no longer necessary to confine it to 
such by express words. For the same reason, the word 
''equitable'' may likewise be omitted, it being now clearly 
aettled that a suit in equity is within a covenant against distur- 
bances generally. (2 Mod, 54. Raym, 370.) The cases 
which have settled this point may be considered not only to have 
overruled Lord Dyer's decision to the contrary, (Mo» 859. 
1 Brown, 23. Winch, 116,) but to have subverted the principle 
of it ; and therefore, although in the case before his lordship 
the covenant was for enjoyment without lawfid eviction, it is 
conceived the insertion of that word would not, at present, be 
allowed an exclusive en erg}'. 

I have selected the words " interruption" and " disturbance" 
as the most generic and simple, and there can be no reasonable 
doubt of their sufficiency. 

It was held in the case of Howell v. Richards, (11 East, 6ZZ,) 
and on solid grounds, that the effect of the qualifying language 
of the first covenant will not extend to the present, if the latter 
be expressly extended Airther. In that case great stress was 
laid on this covenant being distinct from the covenant for title : 
hence it does not militate with the proposition in the Touch- 
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equitably'* claiming through, under, or in trust for 
him or his heirs (40), [except in respect of the 
interest hereinafter excepted {if any be excepted)"}; 
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stone (p. 166), that " if the lessor covenant with the lessee that 
he has done no act to prejudice the lease, but that the lessee shall 
enjoy it against all persons/' the latter words shall refer to and be 
restrained by the first, for in the Precedent there is only one 
covenant ; its language forms one connected sentence, and the 
parts of it cannot be reconciled by any other construction. > But 
it is difficult to reconcile satisfactorily F/oweU v. Richards with 
the later case of Nind v. Marshall, (1 Brod,^ B, 319,) which 
was similarly circumstanced, with the exception of the covenant 
for quiet enjoyment alone being extended generally to the acts 
of all mankind, the succeeding covenants being limited like the 
first; whereas in Howell v. Richards the covenant against 
incumbrances was equally general (saving that it excepted a 
chief rent) with the preceding one for quiet enjoyment. The 
distinction seems somewhat thin, and the reasoning of the 
court in Howell v. Richards would, as I conceive, lead to the 
same conclusion in both cases. But in the present Precedent 
the qualifying language need not be repeatec^, as in that respect 
this covenant goes no further than the first. When the grantor 
does not take by purchase for a valuable consideration the 
nature of the covenant requires us to add — 
"or through, under, or in trust for the said (ancM^or), deceased,-' 
or as the ease may he, " any of his ancestors ; " or if he take by 
devise from the last purchaser, "the said {testator,) deceased." 

(40) It may be inferred from the case of Butler v. Swift' 
nerton, (Palm» 399. Cro, Jac. 657,) that this covenant would 
be broken by the entry of a person in whose name the vendor 
had purchased jointly with his own ; if a tenant in tail be the 
covenantor, by the entry of his issue ; if one whose estate is 
subject to dower, by the entry of the dowress ; and in all other 
cases where the interruption proceeded from one whose title 
arose by means of the covenantor ; but that it would not be 
broken in those cases in which such person comes in by a title 
paramount to that of the covenantor, and not by his agency. 
Thus when the covenant is entered into, not by the original 
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Free from And THAT (41) free from all other interests, titles, 
branoes. ["tithes"*] (42), liens, or other incumbrances (43), 
occasioned or suffered by the said (vendor,) or any 
person or persons rightfully claiming, or to claim the 
same, at law or in equity, in or upon the said premises, 
or any part thereof, through, under, or in trust for 
him, or by his means '* or default" (44), [^Here 
specify the incumbrances, if any, subject to which the 

donee in tail, but by an intermediate issue in tail, or by a tenant 
for life, it is not in the one case broken by an interruption from 
the issue in tail ; in the other from the remainder- man. But 
the mere circumstance of the title of the claimant being para- 
mount to that of the covenantor, is insufficient to take the case 
out of the covenant. Thus the title of an appointee by way of 
use, when created, is coeval with that of the appointor, being 
derived, not from his estate, but the original seisin to uses, yet« 
being raised by the instrumentality of the appointor, a dis- 
turbance by the appointee violates this covenant {Hurd v. 
Fletcher, Doug, 43.) 

''That." (41) The word ''that" is a pronoun and used emphatically. 

[Prov. xxix. 1. Ps. xlvi. 5.] 
*f Tithes." (42) [The word " tithes" might safely be omitted, as they 

cannot be incumbrances occasioned or suffered by the vendor.] 
Sufficiency ^43) jt would puzzle the most ingenious invention to discover 
above a^ adverse right, which is not comprised immediately or inferen- 

general ^]\y in these words, which are therefore substituted for the 

words. . . ,. 1 

multitudmous host in common use. 

I will observe here, that I have generally omitted the words 
" whosoever" and " whatsoever," considering that they do not 
possess any expansive force. Where a testator devised all his 
effects of what nature or kind sobveb, the natural meaning of 
the word "effects" was held to receive no expansion from the 
accompanying expressions, and to apply only to personalty. 
{Doe V. Dring, 2 Man. ^ Sel, 448.) If this be the case in a will/ 
d fortiori is it in a deed. 
<'Defeult," (44) The addition of the word drfauli to the restrictive part 
materiality ^^ ^^^^ covenant materially extends the liability of the vendor. 
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And for lands are conveyed] ; And also that he the said (ven^ 
assonnce. dar)^ and every person rightfully claimingy or to claim, 
any estate or interest at law or in equity m the said 
premises, or any part thereof, under or in trust for 
him or his heirs (46), shall from time to time, and at 
all times hereafter, on every reasonable request, and 

for when the covenant guarantees the purchaser from the acts 
not merely of those who claim through the vendor, or by his 
positive agency, but of those who claim in consequence of his 
default or acts of omisiion, it may give a right of action on 
account of a title paran^oont* Hence that word has been con- 
strued to extend to an arrear of quit rent, which accrued before 
the vendor became possessed of the estate, {Howes ▼. Bruel^ld, 
3 Etat, 491>) and to an eviction by a remainder-man, where the 
covenantor was tenant in tail, and might have gained the fee by 
suffering a recovery. {Cavan v. PuUeney, 2 Yes, J, 544.) The 
principle, however, of the case which determined the first pointy 
really seems, as was concluded by the counsel in it to be, 1st. 
Tantamount to a decision that the covenant, though limited* 
should extend to the acts of all the world. 2ndly. To apply to 
any incumbrance created by a prior owner ; and should it be 
thought a valid authority, and to lead to this conclusion, the 
word " default " should of course be omitted as frustrating the 
intention of the parties, [or at least of the vendor]. The case 
which decides the second point has been, however, distinguished 
from the former, on the ground as it should seem of its contain- 
ing a recital of the grantor's being seised in fee, {Sug, V. 4* P. 
eh, 13, s. 2.) But the materiality of that circumstance I am at a 
loss to perceive, since the analogy between One who, having 
a particular interest only, assumes to be tenant in fee, and one 
who, having an incumbered fee, assumes to have an unincum- 
bered fee, appears to me exact. 
Effect of (45) This covenant is binding in equity on the assignees of a 

?*^T*th ^'*^°''' ^° *^® ®^®"* ®^ ^^^ bankruptcy, though only a tenant in 
assurance tail. (Pye v. Daubuz, 3 Bro, C, C. 595.) 

on as- [By 3 & 4 W. 4, c. 74 (Fmes and Recoveries Abolition 

signees of "^ # . \ 

bankrupt Act), s. 56, the conveyance by a bankrupt's assignees shall have 
vendor. the same effect on estates tail as any assurance the bankrupt 
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at tlie sole expense in all things (46), of the said 
(jpurchdser)^ his [appointees], heirs, or assigns, 
make and do, or cause to be made and done, all 
such further acts and assurances in the law, for 
more satisfactorily assuring the said premises, with 
their appurtenances, to the said (purchaser)^ his 
[appointees], heirs, and assigns, in manner aforesaid, 
and according to the intent of these presents, as by 
him or them, " or his or their counsel in the law," 
shall be lawfully and reasonably advised and 
required (47) ; [so as no such further assurance con- 
tain or imply any more general covenants, on the part 
of the person or persons who shall be requested t6 make 

could have made (s. 62) ; and sach deed by the assignees shall 
have the effect of confirming any voidable estate created by the 
bankrupt; provided that as against a purchaser from the 
assignees, without express notice of the voidable estate created 
by the bankrupt, no such confirmation shall be produced. 

As the only disposition which the commissioner can make 
is "to a purchaser for valuable consideration" (s. 56), who 
would not be likely to complete with expres9 notice of a voidable 
estate already existing, it is not clearly seen how the confirma- 
tion of such an estate could ever happen.] 

[The Bankruptcy Consolidation Act, 1849 (s. 208), includes 

(by reference) the above Act, ss. 66 to 73.] 

Farther (^^) l^hese words are not material, since they only express what 

assuranee the law otherwise implies ; for the further assurance must be at 

must be At 

the pur- ^^ costs of the grantee, unless it is provided to the contrary. 

chaser's (1 BuU, 90.) 

'^^^' (47) It seems that if on a sale of the purchased lands the 

What a 

purchaser pt^^^haser is compelled to part with the original conveyance, he 

may re- may under this covenant require the vendor to execute a dupli- 

SndCT this ^*® ^^ **• (^ -®?- ^*- ^^' 166, p«. 4.) It ia observable that a cove- 

covenant, nant to make such title as the pui chaser's counsel shall approve, 

extends no further than to make a good title. (10 Mod, 505.) 

[The insertion of the counsel's advice and requisition is pro- 

' perly put in the disjunctive, as otherwise (Benn^t's case, Cro. 
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and execute the same, than for the acts, deeds, or 
defaults of such person or persons respectively, and 
bis or their heirs, executors, or administrators (48)^ 
and so as no such person or persons be compellable 
for the purpose of doing such acts, or making such 



Elvs» 9) requires, as a conditioD precedent to any remedy on this 
covenant, that the further assurance should have been advised by 
counsel. (5 Co. 19»20.) There is still this awkwardness, that though 
they are disjunctive, and not in form cumulative, yet, if disjunctiTe, 
the severed limb of the sentence is nullified, for as a plaintiff could 
not allege that his counsel required the further assurance without 
hinuelf requiring it, there is no reason for counsel's requisition at 
all ; and it being inserted might lead to an argument, that though 
disjunctive in form, it was cumulative in effect, and that an alle- 
gation accordingly should be pleaded.] 

[A purchaser should take care to obtain proper evidence of 
his title at the time of completion, for he will not be readily 
assisted at a future period. In HaUett v. Middkton, (1 Ruaa. 
243,) a purchaser desired to have certain evidence material to 
the title delivered up to him, bat the Master of the Rolls dismissed 
the bill, observing that there was no case which helped a purchaseif 
to further evidence of a matter, the correctness of which he was 
satisfied with at the time of the conveyance. So a purchaser 
■ should stipulate for the preservation and production of evidence 
of title not delivered to him ; for Fam v. Ayera, (2 Sim, 8f Stu, 
533,) is a decision negativing the purchaser's right to any cove- 
nant to produce them as a further assurance, though the Vice- 
Chancellor said he strongly inclined to think the purchaser had 
an equity for their production simply.] 
Vendor ^^^^ ^^ ^ necessary (1 Bart. Prec. 155) that there should 

not bound be an express stipulation for covenants in the further assu- 
into any i^<^<^^> ^^ order to compel the grantor to enter into them. It 
covenant has, indeed, been decided that a reasonable assurance involves 
ther assu- ^^c^^o^^l^l^ covenants, though not warranty, but this distinction 
ranee. has, in other cases, been rejected. 

[The case of Coles v. Kinder, {Cro. Jac. 571,) fully shows, that 
on a covenant for further assurance, no covenants whatever can be 
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further assurances, to travel from his or their dwelling 
or respective dwellings]. In witness whereof the 
said parties to these presents have hereunto set their 
hands and seals, the day and year first above written. 

Received the day and year first within written, of 
the said (purchaser), the sum of £ , being the 
consideration money within mentioned, to be paid by 
him to me (49). 

Witness ( Vendor). 

required ; and it follows from this, that the words in [ ], to 

the eflfect that the vendor shaU not enter into general covenants^ 
&c. is unnecessary, and like most departures from simplicity, 
may produce mischief, for as the vendor guards himself against 
general covenants, he impliedly admits that he is bound to enter 
into |>aWtcu/ar ones, the words referred to are not in fact re- 
slrictive but inclusive. {See 9 Byth., 3rd ed., 77 — 400.) ] 

(49) See as to the importance of this receipt, and the effect of 
its absence, or of a purchaser having notice of the non-payment 
of the money, notwithstanding the existence of the receipt, 
supra, p. 38. 

As to Cwenants running with the Land, 

By and We may conclude this part of a purchase conveyance with 

M e mte^ a brief examination of an important quality in the covenants 

shoold be for title, in reference to an idea which is entertained by some 

entered conveyancers, viz., that to run with the land, they must be 

entered iuto with the grantee of the common-law estate. There 

seems, however, to be no authority expressly deciding, that if 

made by or with the cestui que use, or taker of the statutory legal 

fee, they will be in gross, and not run with the land, and the 

contrary was assumed in Roach v. JVadham, (6 Ea. 289,) 

without a doubt being thrown upon the point ; for there the 

cestui que use, who was also donee of a power, having covenanted 

to pay a rent reserved by the vendors, made an instrument 

which the court determined to be an appointment, and that in 

consequence of that construction the alienee, who came in under 

the deed creating the power, was not bound by the covenant ; 
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whereas, had the court held the instminent to operate as a con- 
▼eyance, which ia order to preserve the liability of the alienee to 
the covenant it was unsuccessfully insisted to be> he would have 
been considered subject to the action. The very raising of the 
question in Roach v. JVadham, whether the Instrument enured 
as an appointment or conveyance, woald have been nugatory, if 
the action on the covenant, brought by the original vendor against 
the appointee, had been maintainable on the latter assumption. 
So too, if the idea adverted to were well founded, general cove- 
nants for title entered into with a bargainee or covenantee would 
be in gross. But it may be readily admitted on the other hand, 
that if the covenants are made hy or wiih the grantee to uses, they 
may run with the land, for when the possession is transferred to 
the use, the covenants, which are ancillary appendages to the 
possession, are carried with it [an argument which, if well 
founded, would also apply to the transfer of the deeds^ by the 
operation of the statute, from the common-law grantee, to the 
cesiui que use, (supra, p. 48,) ] and since the case of Roach v. 
JFa^am, which decides, as we have already seen, that an 
appointee of a covenantor is not bound by the covenant, by 
reason of his not taking the estate to which the covenant is 
annexed, the covenants for title ought to be entered into with 
the grantee to uses, for when they are entered into with the cestui 
que use, who is not (as in the present Precedent he is) the 
grantee of the common-law estate, and he aliens by appoint- 
ment, they do not run with the land. But when they are 
entered into with the grantee to uses, it necessarily follows, that, 
as the first or immediate cestui que use has the benefit of them, 
his appointee must also take it, for being transferred to the use, 
with the land, they must, like the estate in the land, follow the 
modifications of the use. 

The practical conclusion deducible from this inquiry is, that if 
in a purchase conveyance to uses, the covenants for title are 
entered into with the cestui que use alone, they will run with the 
land if he convey, but not if he appoint ; but that if they are 
entered into with the grantee to uses, they will run with the 
land, for the appointee likewise, by the mere operation of the 
appointment, whether such grantee be also the donee of the 
power {or cestui que use), or not. 
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[The reader may perhaps derive aesistaDce and information on 
the preceding topic from the following propositions, which the 
editor principally derives from his notes of a valoable lecture on 
the subject, by W. D. Lewis, Esq., the lecturer at Gray's Inn 
(21 June, 1849)* Any error in the deductions must be attribut- 
able to the editor alone. 

['' The fact that the grantee to uses takes the seisin at common 
law is still taken notice of for some important purposes. Chiefly 
with reference to covenants, upon which questions arise in 
various cases on limitation of uses, whether the covenants en- 
tered into do or do not run with the land, the general rule is 
that the cesiuis que use are considered assignees of the land, and 
come within the rule as to covenants running with the land. 

[1. On a conveyance to A. in fee, to the use of B. in fee, the 
grantor's covenant may be with either. If with A., B. will take 
the full benefit of the covenant to him, his heirs and assigns, as 
assignees of A. If with B., then the succeeding owners take the 
benefit of the covenant, because they take A/s estate, between 
whom and them there is a privity of estate. 

[2. On a conveyance to A. in fee, to the use of B. for life, re- 
mainder to the use of C. in fee, if the covenant be with B., the 
benefit will not pass to C, and if with C. will not enure for B., 
because the covenant is entered into with a party who takes a 
certain estate under a use which does not comprise the other. 

3. If the covenant in the last case be with A., then the bene- 
fit will pass to B. for life, and to C. according to his remainder. 
The principle being the same as that in case 1. 

[4. On a conveyance to A. to such uses as B. shall appoint, 
and in default to the use of B. in fee. If the covenant be with 
B., and he execute the power of appointment, the benefit will not 
pass to the appointees, for they will not take B.'s estate, but 
under the use which B. had power to appoint, and taking eflfect 
(as it always must) out of the common-law seisin which is in A. 
The estate of B., which he had in default of appointment, is de- 
vested by the appointment. If B. had not appointed, but 
granted, then the estate passing from him is the legal common- 
law estate. It is therefore improper to make the covenant with 
any one but the grantee to uses, for then the case is relieved 
from all doubt. 
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[5. If the covenant be with A., there is no distinction between 
B/a appointing or granting. If he appoint, the appointee takes 
the seisin out of A.; and if B. convey, the fee passes and is 
served by the seisin of A. 



As to Covenants by Grantees or Purchasers, 

[6. On a conveyance to A. in fee, to the use of B. in fee, if 
there be a covenant by B,, this runs with the land upon the 
principle in No. 1. 

[7 . If the covenant be by A. (who takes the common.Iaw 
seisin), this is a peculiar case, and upon the effect of which there 
is difference of opinion. It is thought by some that the covenant 
will bind B. ; others think not, and that A.'s covenant cannot 
charge B., because it is considered the cases of a covenant with 
A. and by him are essentially different. The benefit of a covenant 
with him passes from him to the cestui que use as an assignee by 
the statute ; but in the case of a covenant by A., it must be seen 
that there is no estate abiding in him which he could charge 
with a burden. B. could say that the estate never was charged, 
for that it passed from A. before any charge rested on it ; [as, 
however, the estate must have been in A. for an instant, (or how 
could it pass from him ?) why should it take longer to charge the 
land than convey it, or is there some meaning in the ** running " 
of a covenant, which implies ex tfi termini that it must be left 
immeasurably behind, and hardly started when the estate is by 
the electric operation of the statute already vested in the cestui 
que use, and as it reached hxm free, so shall it keep ?] 

[8. On a conveyance to A. in fee to such uses as he shall ap- 
point, and in default to the use of B. for life, remainder to the 
use of C. in fee, a covenant by A. would not bind the appointee 
of B., nor B. himself, nor C. 



[9- If on the above conveyance B. had the fee in default of 
appointment, and the covenant was by him, there is the same 
distinction between the appointment or conveyance of B. as in 
No. 4. If B. appoint, his assigns are not bound, but are if he 
convey. 
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[10. If on a conveyance by A. by appointment to the use of 
B. in fee, there is a covenant by B. with A., this will biod all 
subsequent owners as assignees of B., althoagh entered into with 
a party who had a power merely, and who might have had no 
estate in default. 

[It is not settled whether an owner in fee of land, subject 
with other lands to a rent- charge, can covenant with effect that 
his land ehall bear it exclusively. 

Practical [On a party seised to uses to bar dovi-er selling to a pur- 

'^^^ * chaser, who it is intended should enter into a covenant, care 

should be taken that the purchaser receives the fee, not by an 

appointment but by grant, t. e» not by the appointment alone, 

without the grant. 

[11. On an appointment to B. in fee, a covenant with him by 
the appointor will run with the land in favour of B. and his 
heirs. The fact that the party covenanting might not have any 
estate in default of appointment which he could charge with a 
covenant, does not prevent the covenant running with the land. 
Suppose A. has land x and y charged with a rent-charge, and 
subject to a power of appointment, A. appoints y to B., and 
covenants that x shall alone bear the rent-charge. As regards 
the appointee B., it runs with the land in his favour. If a 
. conveyance create a fee and not a mere power, covenants rest 
with the fee and pass on with it. 

[12. On an appointment to such uses as B. shall appoint, and 
in default to B. in fee, with a covenant by appointor with 
B., the same principle determines this case as in Nos. 4 & 9# 
viz. that the covenant will run with the land if B. convey, but 
not if he appoint. 

[13. If B. appoint to A. in fee, to such uses as A. shall appoint, 
then there might be a covenant with A. who takes the legal 
estate, and not merely a devesting of the common-law seisin ;' 
but the uses which B. could appoint would be merely trusts, 
and therefore the covenant would not exist at law, although 
valid in equity for his appointees. 

[14. On an appointment to such uses as appointee shall ap- 
point, a covenant by the appointor does not run with the land# 
if the appointee afterwards convey the land by appointment. 
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[In order that a oovenaiit charging a rent*charge on a particalar 
estate retained by the appointor should mn with the land, he 
should be required to appoint to his own use in fee. 

[15. On a conveyance by A., seised of x and y, of one to such 
uses as E. shall appoint, with the fee to B. in default, a covenant 
with B. will run with the land against parties entitled to the 
estate retained. 

[Lastly, general proposition. Every party taking an estate by 
way of use from the owner of the land, is entitled to the benefit 
of the covenants running with the land, the benefit of which 
that owner could have claimed."] 



PRECEDENT III, 



Conveyance in Fee to Dower Uses, with the 

CONCUBRENCE OF A MORTGAGEE IN FeB; — 

A Mortgagee for Years ; — ^an Annuitant and 
A Trustee for Sale. 



This Indenture, made, &c., between (mortgagee 
in fee) of the first part, {rnortgagee far years) of the 
second part, {trustee for sah) of the third part, 
{annuitant) of the fourth part, {vendor) of the fifth 
part, {purchaser) of the sixth part, and {dower 
Recitals, trustee) of the seventh part : Whereas by inden- 
tures of lease and release, bearing date respectively on 
i.Lastpur- the and days of , the release made 

to dower between A. B., Esquire, of the first part, the said 
'*^®®' {vendor) of the second part, and (trustee) of the third 

part, for the valuable considerations therein expressed, 
the hereditaments hereinafter described were con- 
veyed to the said (vendor) and his heirs, to such uses 
generally as he should by any deed or deeds, '^ to be 
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executed as therein mentioned," appoint (2); and sub- 
ject thereto to the use of the said (vendor) for his 
life, with remainder to the use of the (vendor's dower 
trustee) and his heirs, during the life of the said 
(vendor)^ in trust for him and his assigns, with re- 
mainder to the use of the said (vendor) and his 
2. Hoit- heirs (3). And whereas by an indenture bearing 

gage by 

demise. 

A partica* ^^^ '^^' ^^^ i^ which the power was required to be executed 

lar recital is not implicated in the title of the purchaser^ and to set it forth 

of the ..M 

power is would therefore be an inartificial superfluity (a). The present 

not neces- case is of course different from that in which the purchaser takes 

^^* under the appointment of the vendor. 

Principles (3) ju this conreyance the last purchase tieed is recited, and 

for recitioff 

(lieeds ice ^®^ ^® subsequent transactions in chronological order, the 

manner in which deeds should be in general recited. But we 

may observe, when there are several distinct titles or chains of 

transactions, it is better to sacrifice this order for the sake of 

preserving their distinctness, and to complete one chain before 

the other commences. 

In this recital of a lease and release to uses as in the previous 
recital of a lease and release in fee (ante, p. 33), the effect only 
is given. There are few occasions for commencing a purchase 
conveyance with a more formal recital, showing who the persoiw 
were that conveyed to the grantor. Such a recital is only pro- 
per when it is expedient to go back to the antecedent convey- 
ance, when the title is not demonstrated, without showing that 
the lands became vested in the last vendor, by a grant from com- 
petent persons. 

The expression in this recital, that the lands were conveyed to 
the last vendor to the uses, &c., is preferable to that which is 
sometimes used, viz. that the lands were limited to him to those 
uses ; for as in the language of conveyancers, the word limit 

(a) [The purchaser takes the inrerted commas the reference to 

legal estate from the mortgagee the execution, '' being as therein 

in fee, to whom the vendor ap- mentioned, " as the subsequent 

pointed and also released, and ^ua- recital does not show a compli- 

cunque via data the fee passed to ance with the power further 

him. Following out the author's than that it was by deed.] 
principle, I have marked with 
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date on or about (4) the day of , and 

expressed to be made between the said (vendor) of 
*he one part^ and the said (mortgagee for years) of 
the other part, the said (vendor), for the consideration 
therein expressed^ did demise to the said (mortgagee 
for years) the said hereditaments^ from the day next 
before the day of the date of the said indenture, for 
the term of one thousand years thence next ensuing, 
without impeachment of waste, but subject to a pro- 
viso for cesser on payment, by the said (vendor) to 
the said (mortgagee) (5), of the sum of £ with 

lawful interest (6) for the same, on the day of 



" On OP 
about." 



Omission 
of execu- 
tors, &c., 
in recital. 



Lawful 
interest. 



has peculiar reference to the uses, it may be correctly said, that 
the lands have been limited to such and such uses, but it is in- 
accurately applied to the common-law estate. 

(4) These cautious words are proper, whenever a reference is 
made (as in the present instance by the subsequent assignment) 
to the indenture in recital, so as to create a dependency upon it 
in the operative part. 

(5) In the creation of chattel interests, words of limitation to 
the personal representatives of the mortgagee being useless, 
(ante, p. 20), we may omit them in reciting a lease which con- 
tidns them. 

(6) [Lawful interest meant then as now, not exceeding five per 
cent., but in the author's period that was the highest rate 
on any transaction. The usury laws have been partially re- 
pealed on contracts not relating to land. By 2 & 3 Vict. c. 37, no 
contract for the loan or forbearance of money above 10/. shall, 
by reason of any interest taken thereon or secured thereby, be 
void, nor the liability of any person borrowing any sum of money 
as aforesaid be affected, by reason of any statute or law In force 
for the prevention of usury: provided always, that nothing 
herein contained shall extend to the loan or forbearance of any 
money upon security of any lands, tenements, or hereditaments, 
or any estate or interest therein. By 13 & 14 Vict. c. 56, the 
foimer Act is continued to 1st January, 1 856. As therefore lawful 
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Mortgage > thence next ensuing (7): And whsbbas 

^ ^' by indentures of lease (8) and release, bearing date 
respectively on &c.y and made between the said 
{vendor) of the one part, and the {mortgagee) of 
the other part, for the consideration therein men- 
tioned the said (vendor) did appoint and also re- 
lease to the said (mortgagee) and his heirs the said 
hereditaments, but subject to a proviso for redemp- 
tion on payment by the said (vendor) to the said (mort- 
gojgee) of the sum of £ , with lawful interest for 
4. Transfer the same, on &G. thence next ensuing (9) : And 

morteage. ^^^REAs by indentures of lease and release, bearing 

interest varies according to the subject matter of the security, it 

is better to state the actual rate of interest. The usury laws 

are now repealed by 17 & 18 Vict. c. 90, except as to existing 

usury.] 

Bedtal of (7) As it is whieqykwily stated that the money is still due, it 

mortgage \^ unnecessary to say here, as many do, that it " was not paid at 

satisfied, the time mentioned in the proviso, whereby the term became 

absolute." 

Reason (^) [Although there is a prior term of 1,000 years, the release 

for mort- ^as well founded on a bargain and sale for a year. If the termor 

ffacre bv 

le^ and had not entered, (thus only having an inieresae termini,) the lease 

release for a year gave an estate susceptible of enlargement by release ; 

prior ^^^ supposing the termor to have entered, and thus acquired the 

mortgage legal possession of the land for the term, the operation of the 

y em . ^^^^ ^^^ ^ ^^^ ^^ ^^^^ conferring of an estate, which (though 

not the possession) was equally capable of enlargement by a 
release. (2 Co. Lit. by Thos. 502. 2 Bart. Com. 418.) 

[The mortgage in fee might have been by grant if there had 
been a particular estate sufficient to render the inheritance an 
incorporeal hereditament, but the difficulty of proving on future 
occasions the existence of such particular estate at the time of 
the grant, rendered the lease and release expedient.] 
Power of (9) For the reasons above adverted to, if there be a power of 
sale if ex- g^le annexed to this or to the preceding or following mortgage, 

the mort- it need not be mentioned ; not being acted on, and being indeed 

o 
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date respectively &c., the refease made between the said 
{mortgagee in fee) of the first part, the said (vendor) (10) 
of the second part, and {transferee) (the present mort- 
gagee in fee) of the third part, for the considerations 
therein mentioned the said hereditaments were con- 
yeyed to the said {mortgagee party) and his heirs dis- 
charged from all former provisoes, but subject to a pro- 
viso for redemption thereof, on payment by the said 
{vendor) to the said {mortgagee) of the* sum of £ , 
with lawful interest for the same, on thence next 
6. Further ensuing : And whebeas by indenture bearing date 
^^^!^igee on &c., and made between the said {vendor) of the 
for yeaw. ^j^g pj^j^ ^^^ ^^ gj^jj {mortgagee for years) of the 

other part, for the considerations therein mentioned 
the said {vendor) did further charge the same pre- 
mises to the said {mortgagee) with the sum of £ , 

gagee oeed precluded by the present transaction, it is irrelevant to the pur- 
not be chaser's title, which is derived from the mortgagor with the 
mortgagee's concurrence, and therefore paramount to the power. 
Mortgagor (10) It is always expedient to make the mortgagor concur in 
*l°"^^he the transfer of a mortgage. i2Crui8e, Dig. lOB, 3rd ed.) [By so 
a party. doing he admits the amount due upon the mortgage, and pre- 
cludes any objiection on that head, for the transferee would other- 
wise take subject to the state of accounts between the mortgagor 
and his mprtgagee. {Maiihews v. fValwyn, 4 Fe«. 128. Cham" 
hers V. Goldmn, 9 Vea. 264.)] 

[Upon the same principle a purchaser of an equity of redemp- 
tion should ascertain and preserve evidence of the state of the 
accounts between his vendor and the mortgagee, and the actual 
sum owing on aU mortgages between them, and should by 
notice to the latter prevent his tacking any further advances to 
his original security, or making the same available beyond the 
sum stipulated in it, as the limit of further advances, an extent 
for which the purchaser cannot by notice or otherwise prevent 
the mortgage being available. (Sug, V, ^ P, c. 16, s. 5, IV. Gor- 
don V. Graham, 7 Vin, Ah. 52.)] 
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and lawful interest for the same, as therein mentioned : 

6. Grant of And WHEREAS by an indenture, bearing date on &c., 
bywnt-^^d made between the said (vendor) of the first 
charge, pg^^, the said {annuitant) of the second part, and 

(annuitants trustee) of the third part, for the con- 
siderations therein mentioned the said (vendor) did 
grant to the said (annuitant)^ out of the said heredi- 
taments, a rent-charge of £ for the term therein 
mentioned (11), and did demise to (annuitant's trustee) 
the said hereditaments, from the day next before the 
day of the date of the same indenture, for the term of 
Term to 500 years thence next ensuing, in trust to secure the 
said rent-charge, but with a power enabling the said 
(vendor) to repurchase the same, at the time and in 
the manner therein mentioned, on payment to the 
said (annuitant) of the sum of £ , and all arrears 
of 'the said rent-charge, and all costs thereof, and 
with a proviso for the cesser of the said term (12) : 

7. Ck>nvey- And whebeas by indentures of lease and release, 
troBt for bearing date respectively on the and days 

Bale. ■'---■ 

Recital of <11) It is irrelevant to conaider in this recital the rent-charge 
confiAodto ^ ^ personal annuity, which so far as it charges the grantor 
ItseiKKst on personally it also is. Hence it is only proper to state the grant 
the title, ^f ^^ ^^^ ^^^ ^f ^^ purchased hereditaments, and the term 

created in the trustee to secure it, because it is this grant and 

demise, not the gfantor^s covenant to pay the annuity, which are 

connected with the purchaser's title. These remarks, though 

sufficiently obvious, are frequently neglected. The demise of 

the term is to a third person, for if to the grantee of the rent it 

would extinguish it. {See Co. Liit, 148. a.) 

Cesser of (12) It is proper to have this statement, for without this pro- 

*?™,^ ^ viso for cesser the term would exist, notwithstanding the repur- 
should be , , , . 

shown. chase, and the annuitant's trustee would then become a trustee 

for the vendor, and the term would require to be either assigned 

or surrendered. [See note, post, 96.] 

o2 



84 Conveyance by Mortgagees and others, [prbc. ni. 

of , and made between the said {vendor) of the 
one part, and the said (trustee for sale) of the other 
part, for the considerations therein mentioned the 
said (vendor) did convey to the said {trustee) and his 
heirs the said hereditaments in trust for sale as therein 
mentioned, to secure the principal sum of £ with 
lawful interest to the said (trustee), and subject 

8. Mort- thereto in trust for the said (vendor) : And whereas 
n^doB." ^® said principal sum of £ , and the further sum 

of £ , together with the sum of £ for an 

arrear of interest in respect of the same sums, making 
the aggregate sum of £A., remains due to the said 
(mortgagee for years) on his said recited securities, 
as the said (vendor and mortgagee) respectively admit 

9. Ibid. (13) : And whereas the said sum of jB remains due 

to the said (mortgagee in fee), with the sum of £ as 
an arrear of interest in respect of the same, up to 
the date hereof, making the aggregate sum of £B., 
as they the said (vendor and mortgagee) hereby 

10. An- respectively admit : And whereas the said rent- 
p^able. charge of £ is still payable to the &diid (annuitant), 

but all arrears thereof have been paid up to the day 

« 

Particular (13) It is usaal to say here "testified by their execution 

tfistifica- hereof," but this is one of those statements which I omit, be- 
tioBis im- 
proper, cause they are productive of no effect, being involved in the 

silent operation of the law. Nay it is rendered idle by the suc- 
ceeding clause. Why apply particular testifications to certain 
parts of a deed, when it ends with the emphatic declaration '* In 
witness whereof," (that is of the whole deed reddendo singula 
singulis,) " all the parties hereto have to these presents set their 
hands and seals ? " 

It may be observed that these and the following recitals to 
the same effect are commonly termed consequential, because they 
ibllow the recital of the mortgage. 
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of the date of these presents, and he hath agreed 
to accept the sum of £C. as the consideration 

11. Mort- for the repurchase thereof: And whereas the 
money due ^^^^ ^^^ ^^ ^ remains due to the said {trustee 

fJ^ f^ ^^^^> "^^^ ^^^ ^^°^ ^^ ^ ^^^ ^^ arrear of 

interest in respect thereof up to the date of 

these presents, making the aggregate sum of £D., 

as the said {vendor and trustee) respectively ad- 

12. Con- mit: And whereas the said (vendor) hath con- 
fop Bale, tracted with the said (purchaser) for the sale to him 

of the said hereditaments, as hereinafter mentioned, 

13. Agree- for the sum of £E. : And whereas it hath been 

ment with j ^i. xt_ ^j 

the mort- agreed that the said several sums so due as aforesaid 
**^^®*' shall be paid out of the said purchase money, in con- 
sideration whereof the said (mortgagees in fee and for 
years, annuitant and trustee for sale) have agreed to 
concur in assuring the said hereditaments to the said 
(purchaser), in the manner hereinafter appearing, [and 
the said (mortgagee for years) hath agreed to assign 
the said term of 1,000 years to the said (trustee for 
purchaser), in trust to attend the inheritance of the 
Testatum, said premises]. Now this indenture witnesseth, 
that in pursuance of the said recited agreement, and 
dT^S^^Mt ^^ consideration of the sum of £A. sterling money 
mortgage, to the said (mortgagee for years), with the consent of 
the said (mortgagee in fee, annuitant, trustee for sak, 
and vendor), paid by the said (purchaser) immediately 
before the execution of these presents, in satis&ction 
of all principal money and interest owing to the said 
(mortgagee for years) on his aforesaid securities, the 
receipt of which said sum of £A. accordingly 
the said (mortgagee) doth hereby acknowledge, and 
from the same doth release the said {purchaser and 
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vendor)^ *Hb the said (mortgagee for years), by the 
Operative direction of the said {mortgagee in fee, annuitant, 
^^* trustee for sale, and vendor), doth assign unto the 
said purchaser all the said hereditaments, with the 
appurtenances^ which were comprised in the said term 
of 1,000 years, and which are hereinafter described : 
Haben- To HAVE AND TO HOLD the same hereditaments 
hereby assigned, with their appurtenances, to the said 
(purchaser) and his assigns, to the intent that the same 
term may merge in the inheritance of the same here- 
ditaments hereinafter conveyed to the said pur- 
chaser).* And this indbnturv furthbr wit- 

* [The portion of the precedent thns marked b introduced for 
Ataiffn- ». r r 

meat of ^^ purpose of assigning the term to the purchaser, and thus 

term for merging in the inheritance he, by the same conveyance, subse- 
pose of " quently acquires. The original precedent assigned the term to a 
mtvgw* trustee for tiie purchaser in order to prevent the merger, and 
preserve the term attendant on and as a protection to the in- 
heritance. The benefit of this course has passed away, and the 
legislative enactment producing the change is noticed, ^po9t, 

p. m- 

Intent im- 1^^ expression of the intent of the assignment is generally 
material, adopted, but it does not assist the operation of law which can- 
not be precluded when a less and larger estate come together, 
and cannot be produced when such estates are separated by an 
intervening estate. 

[In the author's precedents the merger of terms is by swrrtmr 
der, which was a proper mode of producing merger when the 
conveyance was by lease and release, for the purchaser by the 
operation of the lease for a year had an immediate estate in re- 
version, which, though less than the term surrendered, enabled 
him to receive a surrender. (Sug, F. 9f P. e. 9, «• 2. 2 Bart. 
C(mo. 418). The mode of conveyance being now by grani with- 
out any previous estate, the merger of a term must now be by 
auigwmeni, though, if the conveyance of the freehold preceded 
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Payment NBSSBTB^ that in consideration of the said sum of 

second ^B. of sterling money to the SBiid (mortgagee in fee), 

mortgage. ^|.j^ ^j^^ consent of the said (annuitant, trustee for sale 

and vendor), at the time aforesaid, paid by the said 

(purchaser) in satisfaction of all principal money and 

interest owing to him on his aforesaid security, the 

receipt of which said sum of £B. accordingly the 

said (mortgagee in fee) doth hereby acknowledge, 

and from the same doth release the said (purchaser 

Re-pnr- ^^^ vendor) ; and also in consideration of the sum of 

Sran- ^^' ^^ sterling money to the said (annuitant), at the 

unity. time aforesaid, paid by the said (purchaser) with the 

consent of the said (trustee for sale and vendor), in 

satisfaction of all arrears of annuity due to him on 

his recited security, the receipt of which said sum of 

£C. the BB,id~ (annuitant) doth hereby acknowledge, 

and frotn the same doth release the said ^rchaser 

Payment and vendor) ; and also in consideration of the said 

mortage* ^"^ ^^ ^^' ^^ Sterling money to the said (trustee 
money, yj^ sale). With the consent of the said (r«ufor),at the 
time aforesaid, paid by the said (purchaser) in satis- 
faction of all principal money and interest owing to 
him on his aforesaid security, the receipt of which 
said sum of £D. accordingly the said ifrustee for 
sale) doth hereby acknowledge^ and from the same 
doth release the said (purchaser and vendor); and 
Payment &lso in consideration of £E. of sterling money to the 
rfj^-"* said (vendor), at the time aforesaid^ paid by the said 
«**»» (purchaser), the receipt whereof, as well as of the 

money. ^^ 

payment of the said several sums of £A., £B., £C., 



the dealing -^ith the tenn» it b considered that it might then he 
surrendered, as the Testing of the estates wonld take place 
according to their precedence in the deed. (1 Co. 174 (.)] 
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and £D., making with the sum of £E— -A, &c.y the 
aggregate sum of £E., the said (vendxyr) doth hereby 
acknowledge and declare the same to be the full 
purchase money of the said hereditaments^ and the 
fee simple thereof^ free from all incumbrances, ex- 
cept as hereinafter mentioned (if any exceptions), hnd 
from the same aggregate sum doth hereby release 
the said (purchaser); He, the said (mortgagee in 
fee\ with the consent of the said (annmtant and 
trustee for sale), and by the direction of the said 
Operative (vendor), by these presents doth grant, releasb, 
words. ALiBN AND coNVBT ; and He the Said (annuitant), 
from the said yearly rent-charge of j6 , by the 
like direction of the said (vendor^ by these presents 
doth release, grant, and convey (14) ; and He the 
said (trustee for sale), by the like direction of the 
said (vendor), by these presents doth also release, 
grant, and convey ; and Hb the said (vendor), by 
these presents^ doth grant, release, and confirm to 
thf said (purchaser) and his heirs [in his legal 
Parcels, ownership, &c.] (15), All that the manor, 8cc. 

Ab to the (14) This release operates by way of extinguishmeDt. When 

^ 1mm on ^^ rent-charge issues out of the purchased premises and other 

a rent- lands^ and the former only are intended to be discharged, this 

charge. mode should not be adopted, as on principles of feudal origin, by 

which rent-charges are construed strictly, a release of part of the 

lands out of which the rent issues, is an extinguishment of it. 

(Gilbert, Rents, 162. 1 Itut. 1476.) 

Necessary (15) [In cases where such a conveyance as the present is 

partfes to fQ^j^j j^ ^^ q|^ ^jjig^ qj^^ effected by lease and release, the au- 

for a year thor's remark on the parties to the lease for a year will assist 

^^®~ the scrutiny of it.] 
convey- ' 

anoe is by The bargain and sale must be made by the person having the 

that Itgal estate ; and when as in the present case that is vested in a 

means. " ' "^ 

trustee or mortgagee, the material point is, that he is one of the 
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{describe the parcels)^ together with all rights^ royal- 
ties, emoluments, hereditaments, and appurtenances 
whatsoever, to the manor or reputed manor, and 
other hereditaments hereby assured, in anywise ap» 
pertaining, or with the same or any of them demised^ 
occupied, or reputed as parcel of them or any part 
of them : 

[DeedSj supra^ 46."] 
To HAYB AND TO HOLD the Said *^ manor, messuages, 
lands, and'' hereditaments hereinbefore described, 
with their rights, royalties, members, and appurte- 
nances unto the said {purchaser) and his heirs, [never- 
theless to the uses hereinafter declared concerning 
the same ; that is to say, to such uses {dower tises, 
stipra, p»51 .)] And each of them the said {mortgagee 
in fee, and mortgagee for years, and trustee for sale), 
as concerning only his own separate acts and defaults, 
doth hereby for himself and his heirs covenant with 
the said {purchaser), his appointees, heirs, and assigns, 

lessors. If the cestui que trust alone were to attempt to demise,' 
no legal estate would be given to the lessee, and the release 
therefore would as such be void. 

The object of joining the eestuis que trtist in the bargain and 
sale is to show that the trustee demises by their direction, but 
this is never necessary ; and where the parties to the release are 
numerous, and brevity is desirable, the person having the legal 
estate of freehold (in this instance the mortgagee in fee) may be 
tbe sole granting party in this instrument. 

We have seen that a remainder or reversion is transferable by 
lease and release. If therefore an immediate right to the pos- 
session be in a termor, (as in this case it is in the mortgagee for 
years,) no impediment is thereby raised to the operation of a 
bargain and sale by the person having the freehold expectant 
thereon ; and it would be quite incorrect to make the termor 
bargain and sell, as no interest could be derived from him con- 
ferring any legal estate by the Statute of Uses. 
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that he (M. &c.) hath not made, done, or sufifered any- 
thing whereby the said hereditaments hereby released, 
or any part thereof, can be in anywise incumbered 
By the or affecHed (16). And the said (annuitant) doth 
g^^^.^ hereby for himself and his heirs covenant with the 
*i"^^^ said (purchaser), his heirs and ass^s, that he (A.) hath 
isdis- not made, done, or suffered anything whereby the 
fromf^an- BS^id hereditaments or any part thereof can remain in 
°^^' any manner subject to the said yearly rent^harge of 
£ , or any arrears thereof, ^' or any Ikibility in 
11. Cove- respect thereof." And the said (vendor) (17) for 
tidf by' himself and his heirs doth hereby corenant with the 
vendor, gaid (purchaser), his heirs and assigns, in manner 

Mortga- (16) Mortgagees and trustees as such are never obliged to enter 

P*".""* into a more extensive covenant than this. [It is sabmitted that 
trustees 

can only be where a trastee is himself also a oes/at gu§ trust, there is no 

required to f^i^QQ ^jiy y^^ should not to the extent of his benefit covenant 

covenant ' 

against for title in those cases where such covenants can be asked from 

faicum- |.]^Q eestuU que trust. His being trustee also, so far from re- 
iheni. lieving him, is just the reason why he should be bound to cove- 

nant, as the union of trustee and ce$tui que trust in the same 
person makes him to the extent of the benefit the beneficial 
owner. (5m TFaJcemau v. Rutland^ 3 Fct. 233, 604. Sug. V. 
4* P., 9th ed., 537. 24 Law Mag. 110, pcst.^ 

BMBomfot (17) These covenants the reader will observe are entered into 
oDvenants y^j ^^ vendor who hail no legal interest in the lands, a circum- 
who has stance which calls for some examination. It has been held that 
^1^® for the covenant to run with the land, there must be a privity of 
estate. estate between the covenanting parties ; (3 T. R, 393 — 678, 1 
H. Bl. 562 i) but this principle is not regarded in ordinary prac- 
tice, and the conclusion flowing from it, that the covenantor 
must have the legal estate at the time of the conveyance is not 
acceded to by many gentlemen of eminence. If this result of 
the requisition of privity were tenable, it would as Sir E. Sugden 
has observed, be " truly alarming" {V. SfP» e. 13, «. 1), as in a 
great majority of instances the legal fee is outstanding when 
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following, that is to say, that notwithstanding any- 
thing made, done, or suffered by the said (mortgagees, 

ri^htto^ *^^^^^ f^ ^^f ^^ ^^^^^^)f they the said (last-men- 
convey, tioned parties), or one of them, now have or hath in 
themselves or himself good right to grant, convey, 
and assign the premises hereinbefore described in 
manner aforesaid, and according to the intent of 
these presents. 

[Add covenant hy vendor for quiet enjoyment, free 
from incumbrances and for farther assurance, as ante, 
pp. 63, 70.] 

the conveyance is made. But the writer is inclined to think 
that> if a mortgagor or cestui que trust contract to sell the ahso- 
Inte interest, the consequence Sir £. Sugden mentions, that the 
purchaser can call for a previous reconveyance to the vendor, 
does not necessarily follow. Surely if the purchaser he ap- 
prised of the legal estate heing outstanding, and the vendor does 
not expressly agree to take a reconveyance of it to himself, there 
would he no ground for such a requisition. Nothing exists at 
present that the writer is aware of from which it can he inferred 
that the Courts of Equity would admit it, even if the purchaser 
when he entered into the contract was not aware that the legal 
estate was outstanding. If, however, the purchaser offer to 
defray the expense of the reconveyance it might be otherwise, 
for of course it would then be extremely unreasonable in the ven- 
dor to refuse a compliance with the demand. But the inference 
which has been commented oif is pretty generally rejected ; and 
the prevailing opinion seems to be that, if the legal estate is 
transferred by the conveyance, the circumstance of the cove- 
nantor being only equitable owner is immaterial. This idea, 
even if erroneous, would probably have considerable influence 
with the courts ; for though the prevalence of a misconception is 
no argument for its adoption, when it is (to use an expression by 
Lord Ellenborough, 3 M, ^ S, 396,) *' a loose and theoretical 
floating in the minds of men," yet eommunis error fadt jus 
when it. has been made the ground work and substratum of 
practice. 
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[And this indenture lastly witnesseth (18), 
that in consideration of the said sum of £ B., here- 
inbefore expressed to be paid to him^ he the said 
{mortgagee for years), by the direction of the said 
(mortgagee in fee, annuitant, trustee for sale, and 
vendor,) Slid at the request of the Bsid (purchaser), 
DOTH ASSIGN to the Said (purchcuer's trustee), all the 
said hereditaments, with the appurtenances, which 
were comprised in the said term of one thousand 
years, and which are hereinbefore described : To 
have and to hold the said hereditaments hereby 
assigned, with their appurtenances, to the said 
(trustee) henceforth during the residue of the said 

[Notwithstanding the author's supposition that covenants by 
the owner of an equitable estate would run with the land, there 
is still a considerable weight of modern decisions leaning to (if 
not deciding) that at law they would not run with the land. 
(3 Real Property Report, p, 52.) The authorities are discussed at 
considerable length in 9 Byth,, drd ed,, pp. 337> 366, but we quote 
Mr. Preston's remark, 3 Ah. S7, as a reason for not entering 
into the discussion more fully : " Purchasers in general attach 
fliore value to covenants for title than they are worth. Con- 
sidering the property of parties, the chance of eventual insol- 
vency, &c., covenants rarely produce the benefit which is ex- 
pected from them" (here we omit the reason advisedly), " and it 
is apprehended that ai» objection against a title could not be 
sustained, merely on the absence of the usual and regular cove- 
nants for title in former conveyances."] 

As to the (18) [The above testatum, inclosed in [ ], was for the 

assignment ^ / •• 

of terms, purpose of vesting the term in a trustee for the purchaser, to 

keep it existing as a protection to the inheritance during the 
continuance of the term. The alterations in the law have ren- 
dered it unnecessary that terms,'the original reason for which has 
ceased, should be kept on foot, and we have, therefore, altered 
the former part of the precedent to the shape it would assume 
on this head at the present day.] 
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term of one thousand years, in trust, nevertheless, to 
attend the inheritance of the same hereditaments, in 
order to protect it from all mesne incumbrances^ 
(Covenant by the mortgagee that he had not incum- 
bered.)] In witness, &c. 



As to Attendant Terms. 

The doc- [As the doctrine of attendant terms was of great importance in 
aUen(]^t <^<>'^^®y*"icing, and the possession of an existing term frequently 
ttrm^. saved the inheritance when a legal and paramount title existed, 
the getting in these long terms was formerly a «tfie qua sum with 
purchasers. The author had a note on the subject of terms, 
prepared with that care which the subject demanded, but as the 
alterations we shall presently notice render the learning which 
had accumulated on the subject obsolete, we have abridged the 
author's note, so as to give such an outline of the subject which 
may be useful to the reader.] 

The doctrine of terms attendant on the inheritance has excited 
particular attention, and been gone into with a minuteness propor- 
tioned to its importance. The writer will endeavour in a brief sur- 
vey of the learning to display its true foundation. It should be 
premised, and always borne in mind, that the attendancy of 
a term on the inheritance is a result purely equitable ; for it is 
the effect of a merger of the equitable interest of the term with 
the inheritance, in consequence of their coalescing in the same 
person. (Capel v. Girdler, 9 Ves. 609.) But when there is an 
intervening beneficial interest between the term and the inheri- 
tance, the former cannot become attendant by implication of 
law, but may nevertheless by express declaration. 

If we follow up the above principle, another consequence 
necessarily arrived at is, that the inheritance on which the term 
is attendant descends to the heir, and is real assets. (2 Vem. 
62, 213.) For the trust of the term being consolidated with 
and drowned in the freehold, it is therefore not an equitable 
chattel which devolves on the heir, but the freehold itself, and a 
present interest. A conclusion which equally holds whether 
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the term be attendant by express declaration or by implication. 
This observation may show the inaccuracy of speaicing of 
tiie term as real assets. If, however, the pnrdiaser take an 
assignment of the term in his own name, and have the inheri* 
tance conveyed to a trustee, the term is personal assets ; for it 
is so liable at law, and equity cannot prevent its liability. 
(1 Fem. 188. Hard. 48.) 
The utility Let us proceed, secondly, to consider the utility of the doc« 
of terms. ^^^ ^f attendant terms, and the principles on which the practice 
of the profession with regard to them is founded. The term 
in the trustee, as already remarked, is the legal estate. This 
alone, therefore, is recognised by the courts of law. Hence 
the expression, that every term is at law a term tfi groiA. 
(1 T. R. 765.) Now, it is a maxim in courts of equity, that 
when there are vapons claimants with equal equity, he who has 
the legal estate shall be preferred. (1 Bro, P. C. 66. Fran. 
Max. 14. Fon. Eq. 331.) For when an equitable owner has the 
legal estate his title b complete, and as he no longer requires 
tiie assistance of the courts of equity, and they consequently 
remain passive, it is evident the other claimants must be either 
excluded or postponed. But if the legal estate be acquired 
without such an equality of equity, then those courts consider 
themselves no longer bound to continue neuter ; and, therefore, 
they deprive the person of the advantages resulting from that 
step, by making the person obtaining it a trustee for those who 
have an antecedent superior dainf. This doctrine is capable of 
an easy illustration. Suppose the owner of the fee to have sold 
or mortgaged to various persons, none of whom had any know- 
ledge at the time of aihrandng their respective loans, or the 
payment of their purchase moneys, of the pridr sales or incum- 
brancea. In thu case their equities are equal ; but from the 
courts of equity following the maxim of law, ^ prior est tem^ 
pore potior est jure, the several claimants are paid according to 
their priority. (1 Bro. P. C. 66.) But let us suppose further, 
that at the time the first sale or mortgage was made, a term 
was outstanding. That circumstance, by taking from the first 
purchaser or mortgagee his legal estate to the extent of the 
term, reduces him to a level vnth the subsequent incumbrancers, 
and leaves him only the advantage of priority ; then if any of 
the subsequent purchasers or mortgagees procure an assignment 
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of the term to a tnutee for himself^ he immediately acquires 
precedency. Bat if sach parchaser or mortgagee had notice, at 
or before the completion of his purchase, &c. of any prior sales or 
incumbrances, his equity is no longer equal to that of the ante- 
cedent claimants, and he is not allowed therefore to shield him- 
self under the legal estate. (2 Vem, 29 — 81. 2 AtJc. S2 — 
347.) 

Hence, when a person is a bond fide purchaser, and is on good 
grounds assured that no notice of any prior incumbrances 
can be proved against him, and he can substantiate the title 
of the term, then unless it is of recent creation, it is even 
advisable to waive all search for incumbrances, and rely on the 
protection of the term ; and when we consider the infinity of 
incumlxrances to which realty is liable, the immense advantage 
of taking an assignment of outstanding terms is instantly 
apparent. Crown debts by specialty, though not by simple 
contract (1 Wight. 34), are indeed the only species of incum- 
brances which follow the equitable as well as legal estate into 
the possession of a purchaser under ail circumstances, and 
against which therefore a term in his trustee b unavailing. 
{King v. Smith, Sug, V. Bf P.) As to the dower of the vendor's 
widow, it is now held that an outstanding term, created 
bond fide previously to the accruer of the right of dower, and 
actually assigned to a trustee for the purchaser, is a bar to it in 
equity, notvoithetanding notice, {MaundreU v. Maundrell, 10 
Fet. 246, 259*) Yet, by reason of the continuing liability of 
the lands at law to the claim of dower, it was usual to require a 
fine, till the decision. Mole v. Smith, (1 Jae, 490,) which 
established, not merely that the wife's right to dower is barred so 
completely that the purchaser cannot require a fine, but that if 
she herself be the termor, she is compellable to assign. In the 
case cited, the term vested in her as administratrix. But although 
in respect to other incumbrances a term may be sometimes 
depended on, it is rarely safe to omit the investigations that would 
otherwise have been made ; for constructive notice is of course 
equally binding on the purchaser, with actual notice ; and as the 
former is of a vague uncertiun nature, a purchaser can seldom 
be sure that it cannot be proved upon him. To give even an 
outline of the doctrine of noticb would carry the writer far 
beyond the proposed limits of this note, but as the efilciency of 
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the assigned term depends on the non-existence of it, when the pur* 
chase is for a.valuable consideratbn/ he wiil briefly observe that 
flying reports from strangers, {Gouldg. 147,) a private act of 
parliament, (2 Ves, 480,) decrees of the court of equity, (7bM. 
45,) [unless registered, 1 & 2 Vict. c. 110, 2 & 3 Vict. c. 11,] 
the docketing of judgments, (2 Cha. Ca. 47,) the registration of 
deeds, (without search by purchaser,) (1 Sch, 8^ X. 103,) an 
act or commission of bankruptcy, (2 Vem, 599, 7 East, 161,) the 
mere .knowledge of a term being assigned to attend the inheri- 
tance, {Sug, V, 8f P.,) the witnessing of a deed, (IP. Wms. 
393,) do not operate as notice. But pi^biic Acts of parliament, 
lis pendens, [registered under 2 & 3 Vict. c. 11,] {Toth, 45,) 
reference in an instrument which is essential to the making out 
of the title of the purchaser to another fact or instrument, (1 
Cha. Ca. 287,) or sufficient information to put him on his 
inquiry, (1 AtJc, 489,) as knowledge of the legal estate^ (2 FVee. 
137,) or the possession of the title deeds, (13 Ves. 114,) or of 
the land itself being in a third person, (1 Mer. 282,) any of 
these things are notice. 

Modem [^° ^^^^ ^^ ^^^ '^^ passed, having for its object the destruc- 

legislation tion of future terms as soon as they become simply attendant on 

dant terms. ^^^ inheritance, but with a preservation of the benefit which 

8 & 9 Tict. before the Act could be derived from all then existing terms, as 

were by express declaration attendant upon the inheritance. 

Whether the Act has accomplished its object, and whether 

terms may not still be prudently and beneficially kept on foot 

for the protection of the purchaser's inheritance, or supposed 

inheritance, remain questions which the courts must determine. 

At present there is a decision which goes far to restore satisfied 

terms to much of their ancient vigour. We will state the Act, 

and then the case decided on it* 

[By 8 & 9 Vict. c. 112, "An Act to render the assignment of 
unsatisfied Terms unnecessary," attendant satisfied terms are 
ranged in two classes : 

1st. Attendant by express declaration on 31st December, 1845. 

2nd. All other satisfied terms preseit/ ox future, 

[As to the second class, which includes all satisfied terms 
attendant by construction of law, and also those expressly atten- 
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dant after 1845, they are, either on 3t'8t December, 1845, or on 
their becoming satisfied, absolutely to cease and determine, as to 
the land upon the inheritance or reversion whereof such term 
shall become attendant as aforesaid. In no case, therefore, can 
the real owner of the inheritance require the assignment of 
a satisfied term. If such a term existed before 1846, he has by 
the Act all the benefit which such an assignment could give him, 
and, if such term be satisfied and attendant after 1845, it has 
ceased and determined. But it must be observed that the Act 
does not abolish all satisfied terms, but only such as are by ex- 
press declaration or construction of law attendant upon the 
inheritance. If, therefore, a term is not in either predicament, 
a party getting it in without notice may use it against the fee. 
Suppose C. is a party, believing himself the owner of the in- 
heritance, but which, from prior latent mortgages, he is not, 
he takes an assignment of a satisfied term, not to attend the 
inheritance, but in trust for his, C.'s, own express benefit. 
When the prior incumbrancers assert their rights, is this term to 
be for their benefit, or for C. ? This was in substance the case 
of Doe (2. Clay v. Jones (13 Jur, 824), and the court of Queen's 
Bench decided that this term " was not attendant upon the in- 
heritance by express declaration, there being no such declaration, 
neither was it by construction of law, for the trust is expressly 
declared in favour of C, who has not the inheritance, and, 
although he was supposed to be entitled thereto, when the deed 
was executed, that supposition is now proved to have been 
founded on a mistake. That mistaken supposition has no effect 
upon the express words of the instrument." The result was that 
C, through the trustee of the term, recovered the premises in 
ejectment from the owner of the legal fee. It seemed to have 
been considered by the court that this term would have been a 
satisfied term within the Act, if it had been vested in a trustee 
for the legal owner, but no decision on that point was necessary 
or given. Assuming, however, that it would have been so decided, 
and, therefore, that there is no utility for or possibility of keep- 
ing on foot a satisfied term by an express trust for the person 
having the legal fee, yet who will venture to consider and act, 
as if It were absolutely certain that the party has the legal fee? 
and will it not, therefore, be expedient, nay, absolutely necea- 

H 
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saiy, that whenever a term (say of 1,000 years) b about to be- 
come satisfied and attendant, that its attendancy should be pre- 
vented, as the court of Queen's Bench says it may be, by assign- 
ment upon trust for him, the purchaser, by name ? for although 
the trust may be a nullity where the cestui que trust is the legal 
owner of the inheritance, yet how prudent and convenient will 
be the caution and help of such an assignment, if, as sometimes 
happens, the legal fee turns out to be elsewhere. The term will 
not, certainly, be even a shield, while the supposed inheritance 
fronts it ; but if that vanish by the appearance of the real legal 
fee in some one else, the terra will then become a sword, keeping 
off the legal fee, for at least the residue of a millenium. (See 
Doe V. Price, 16 Af. 4' TF. 603.)] 



/ 



PRECEDENT IV. 



CONVETANCB ON A SaLE BY AUCTION, BY A 

Devisee in trust for Sale, AFTEa the Death 
OF Cestui que trust for Lipb, with the 
Merger by an Executor of the Moiety 

OF AN outstanding TeRM, THE OTHER 

Moiety. OF which haj> merged. 



Parties. This INDENTURE,. made this &c., BETWEEN {devisee 
in trust) of &c. of the first part, {purchaser) of the 
second part, and (termor) of the third part : 
Recitals. Whbreas by indentures of lease and release bearing 
1. Lease date respectively on the and days of , 

in fee, the release being made between {testator's vendor) of 
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rabjeet to the one part, and {testator) since deceased of the 

ft ront* 

chftrge. Other part, for the valuable considerations therein 
expressed the hereditaments hereinafter described 
were conveyed to and to the use of the said (testator) 
and his heirs, but subject as therein mentioned to 
a rent-charge of dB to {annuitant) during her 

«. Annul- life: And wherkas the said {annuitant) died some- 

tftnt's , 

death. time in the year , and the arrears of the said 

rent-charge were paid up to her death: And 

8. Devise WHEREAS (1) the Said {testator) by his will dated 

Co tnifltfies 

, and duly executed and attested (2), devised the 
said hereditaments to the said {trustee) and to 



Suggested (1) If these recitals be omitted, as they may be without 
seisin in impropriety, the deed will commeDce with the recital of the 
fee. testator's seisin, as i^fra* The chief reason for inserting the 

recitals is to preserve presumptive evidence of the discharge of 

the annuity. 



tt^ 



'Whbrbas {testator), late of &c. [(t/ a unll before 1838), heing 
at the date and execution of his will hereinafter recited, and so 
continuing to the time of his death, seised in fee of all the 
hereditaments hereinafter described, did by such will bearing 
date &c.] {if a will made after 1837), [being at the time of his 
death hereinafter mentioned seised in fee of ail the heredita- 
ments hereinafter described, did by his will bearing date &c., 
and duly executed and attested.^'] 

Modes of (2) [In reciting wills made prior to the operation of the Wills 

reciting ^^ ^f 1837» when a continuous seisin to the death was neces- 

wills 

before and sary in order to pass real estate, it is usual to state that the 

!!55?F *^® seisin of the testator continued from the making of his will 
Wills Act. 

until his death, for if the continuity of the seisin were broken, 

even for a moment, the will would be revoked. Hence, some 

gentlemen emphatically say. So continuing without tnfer- 

nUeium, ^e., but the word "continue" of itself negatives an 

interruption of the seisin. It is also usual to state that the will 

H 2 
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(another trustee)^ since deceased, and their heirs (3), 
upon trust as therein mentioned for his testator's 
son for his life, and after his decease upon fur- 



was " duly executed and attested for passing freehold estates by 
devise," as a will might be duly executed and attested but not 
for passing realty. 

. [The alterations made by the Wills Act render it unnecessary 
to state any other seisin than at the death, or to state any other 
than a due execution and attestation, as a will so executed and 
attested will operate on both descriptions of estate. The 
clauses of the Act are as follows : — 

[1 Vict. c. 26, s. 23, no conveyance or other act made or 
done subsequently to the execution of a will of or relating to 
any real or personal estate, except an act by which such will 
shall be revoked as aforesaid [t. e. marriage or destruction of the 
^_ will], shall prevent the operation of the will with respect to such 

estate or interest in such real or personal estate as the testator 
shall have power to dispose of by will at his death; and (s. 24) 
every will shall be construed with reference to the real and 
personal estate comprised in it, to speak and take effect as if it 
had been executed immediately before the death, unless a 
contrary intention shall appear by the will. 

[And the execution of a will is to be by a signing at the foot 
or end thereof by the testator, or by some other person in his 
presence and by his direction, and such signature shall be made 
or acknowledged by the testator in the presence of two or more 
witnesses present at the same time, who shall attest and sub- 
scribe the will in the presence of the testator, but no form of 
attestation shall be. necessary (s. 9)* See as to position of 
signature 15 & 16 Vict. c. 24.] 
An irregu- (3) [Devises to trustees sometimes assume the form of being "to 

1m mode ^^ ^ 3 ^^ ^^^ survivor of them and his heirs," the intention 

of devising •' 

to trustees being to express the result of a joint tenancy in fee, viz. that the 

noticed, survivor takes the fee. The legal reading of such a limitatioa 
is to give A. & B. a joint tenancy for life, with a remainder in fee 

» 

to the survivor, who not being an ascertained person renders 
the remainder contingent. The effect of a remainder being 
contingent was that it possessed no capacity for legal transfer. 
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ther trust that they the said trustees or the survivor 
of them should, as soon as conveniently might be 
after the death of his said son, sell the said heredita- 



and the only way in which a conveyance would operate on it 
was under the doctrine of estoppel. The author in a Precedent 
framed by him to show the difficulty caused by such a form of 
devise^ and the mode of obviating it where the inheritance 
consequent upon a destruction of the remainder by surrender of 
the particular estate for life could be readily obtained^ remarked : 

"This was the devise in the «irell-known case of VicJt v. 
Edwards (3 P. Wtns, 372). Its effect was determined by that 
case to be^ that the trustees took an estate for life with a contin- 
gent remainder in fee to the survivor. Mr. Fearne has contro- 
verted the conclusion, and contended in an elaborate argument 
thatthe devise passed in fee [which the author controverted in 
his Essay on Remainders, p. 227] > but admits 'that the general 
practice of the profession militates with the authority of Lord 
Talbot, though supportable it is apprehended by the strongest 
arguments, and, under devises similar to that which has been 
dbcussed, it is generally deemed safe to take a title from the 
trustees alone with a lease and release,' " p. 232. Mr. Preston 
says (3 Ah, 251), " It may be assumed to be a clear proposition, 
that under a mere simple gift to the survivor of two persons the 
interest will be contingent. So in a deed a gift to two and the 
survivor and the heirs of the survivor, or to two and the heirs of 
the survivor, would place the inheritance in contingency, though 
the immediate freehold may be vested. The same rule extends 
to gifts in wills, unless there are circumstances to call for a 
different interpretation. It is on the authority of Mr. Fearne 
rather than on the decision of Lord Talbot, that we must consider 
the devise in Vicic v. Edwards as sufficient ^rom the nature of the 
trusts to render the fee vested instead of being contingent, an 
opinion now very general and almost universal." 

[The difficulty on the subject of such a devise is now removed 
by the 8 & 9 Vict. c. 106, which makes a contingent interest 
disposable by deed, whether the object be or be not ascertained, 
dante, p. 15)]. 
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ments either by public auction or by private contract, 
and together or in parts, for the best price that could 
be got for the same : and the said testator directed 
that the money .arising therefrom should be paid to 
the said trustees or the survivor of them, and 
that the receipts which should be given by them 
or him for such money should be a legal dis- 
charge to the person or persons paying the same (4) : 



Deyifle in Unless there are peculiar circumstances making the case an 

trust feet exception to the J^^neral rule, a devise in trust for sale carries 

sale carries 

the fee. ^^^ ^^» without any limitation to the heirs of the devisee. 

(Doe ▼. Willan, 2 B. 8f Aid, 84.) 

[By the Wills Act, s. 30, where any real estate (not heing 
a church presentation) shall be devised to any trustee or 
executor, such devise shall be construed to pass the fee, or other 
the testator's estate or interest, unless a definite term of years, 
absolute or determinable, or an estate of freehold, shall be given 
expressly or by implication. 

[And to secure the certainty of the estate taken by the trustee 

upon trusts of indefinite duration, sect. 31 enacts, that where 

any real estate shall be devised to a trustee without any express 

limitation of the trustee's estate, and the beneficial interest shall 

not be given to any person for life, or such beneficial interest 

shall be given to any person for life, but the purposes of the 

trust may continue beyond such person's life, such devise shall 

be construed to vest in the trustee the fee simple or other the 

testator's whole legal estate, and not an estate determinable 

when the purposes of the trust shall be satisfied.] 

As to the (4) Sometimes the recital adds "and exempt the purchaser 

of se^ff^ or purchasers of the said premises from all necessity of looking 

to the ap- to the application of his or their purchase money." This 

of ^e^*^ clause is of course in the original trusts, but it may at least be 

purchase omitted in the recital of them, as its effect is included in the 

money. trustee's power of giving receipts. 

It does not always follow that the purchaser is obliged to look 
to the application of his money when the trustee is not expressly 
authorized to give receipts. The general rule is, that if the trusts 
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4. Death And wherbas the said [testator) dixti, some time 
o testator. .^^ ^j^^ ^^^ without having altered or revoked 

his said will (6), which has been proved by the exe- 
cutors thereof in the [Prerogative Court of Canter- 

5. Death hury"] : And wherbas the said testator's son died 
fop*^^* on the day of (6) : And whbrbas the 

6. Death said {deceased trustee) died on ^whereupon the 
tiie**toiis- legal estate in the whole of the hereditaments 
*^®"* survived to the said {present trustee) (J) : And 

are definite and specified he is obliged, otherwise not. (2 Cha. 
Ca. 221. Show. 313. 1 Eq. Ca. Ah, 358. 3 Mer. 310.) 

[See farther, on the subject of obligation to see pnrchase 
money applied, end of this Precedent, post, 108.] 

Mode of (5) The form which this consequential recital assumes with 
£^n^ie- '*®™® gentlemen, who, instead of stating the probate of the wiU 
vocation of in a particular court as an independent fact, mention it as a 
* medium of proof that the will has not been revoked, seems ob- 

jectionable. The least reflection shows that the proof is un- 
satisfactory, and by consequence the statement unscientific. 
For the will might, [if before the Wills Act,] be revoked, so far as 
the devise of the lands in question is concerned, by a conveyance 
and reconveyance: — by a conveyance to uses, in which the 
grantor takes the re&uiting use, (Dy. 143 6,) nay, at law, even 
by a mortgage in fee, (1 Vern. 129,) [or by a will relating solely 
to realty, and not requuring proof, a means of revocation still 
existing in modem wills]. 
The trus- (6) The trustees could not execute the trust daring the life of 

tees took ^j^^ tenant for life : they could, however, have made a valid sale 
an imme- ... . . i. j 

diate estate, with his concurrence. It is mcorrect to say here, as under 

and the gjmiiar circumstances is sometimes done, " whereupon the said 
power of .-,».'>» T 

sale only remainder in fee, upon trust to sell, came mto possession, —if, 

was defer- ^ jg assumed in the present instance, the legal estate is from 
the nature of the primary trust for the tenant for life in the 
trustees from the beginning. For then his iieath is only the 
period at which the trust for sale is called into active operation. 

•to *^**the (7) ^^ *® scarcely necessary to inform the student, that the 
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'^'xk ^^^ ^^ WHBRBA8 the said (trustee), as such suf viving 
trustee^ caused the said hereditaments to he put up 
for sale by public auction at , in the county 

of , at which the said (purchaser) attended [by 
his agent]^ and having bid the sum of £ for 

the purchase of the said hereditaments as herein- 
after expressed^ was declared the highest bidder 
for the same^ and then paid down the sum of £ 

TflBtatom. as a deposit (8). Now this Indbnture witnbss- 
ETH^ that in pursuance of the said contract^ and 
in consideration of the sum of £ of sterling 

money, (as to the sum of £ part thereof, al- 
ready paid by the said (purchaser) by way of de- 
posit as hereinbefore mentioned, and as to the 
sum of £ residue thereof, to the said (trustee) 
paid by the said (purchaser) immediatelj before the 
execution of these presents,) in full for the abso- 
lute purchase of the said hereditaments, and the 
fee simple thereof free from all incumbrances, 
'^ (except the land tax charged thereon, amounting 
to the sum of £ per annum," ante, p. 69), the 
receipt whereof accordingly the said (trustee) doth 
hereby acknowledge, and from the same, by virtue 
of the before-mentioned powers, doth also release 
the said (purchaser), He the said (trustee), as such 

legal trust ^j^y jggj^i estate of the trustee possesses the same legal properties 
as ^hen clothed with the beneficial interest, and consequently 
the devise to the trustees gave them a joint estate, which on the 
death of one of them survives to the other. 
A sale by (8) When trustees, having a power to sell as they think fit, 
shouldbe ^^^ ^y auction, that fact should always be recited, because it is 
stated. desirable to raise every presumption in favour of the fairness of 
the transaction ; and the publicity of the auction carries with 
it that presumption far more strongly than a private con- 
tract. [But see Sanderson v. Walker, 13 Ves. 602.] 



NOTE 9, 10.] Conveyance by Trustee for Sale and others. JOS 



Operative 
part. 

Parcels. 



Haben- 
dum. 



Trustee's 

jcoveaaat 

ag^nst 

incum- 

braaoes. 



Recital of 
creation 
and assign- 
ment of 
term. 



survmog trustee^ by these presents doth grants 
alien and convey unto the said {purchaser) and his 
heirs^ A1.1. &c.^ together with all and singular the 
appurtenances tp the said hereditaments^ or any of 
them, or any part thereof. IDeei/s, ^c, swpra^ p. 46.] 
To HAVE AND TO HOLD the s^id hereditaments 
hereinbefore described, with the appurtenances, to 
and to the use of the si^d {purchaser) and his 
heirs : (9) And the said (trustee), for himself and 
his heirs, doth hereby covenant with the said 
{purchaser), his heirs and assigns, that he, the said 
{trustee), hath not made, done or suffered anything 
whereby the hereditaments hereby conveyed or 
any of them, or any part thereof, can be in any- 
wise encumbered or affected: And whereas a 
term of 1,000 years in the said hereditaments was 
created by an indenture bearing date on or about 
, and expressed to be made &c., and after 
divers mesne assignments and assurances the 
same term was ultimajtely, by an indenture bearing 
even date with the hereinbefore recited indenture of 
release, and expressed to be made &c., assigned to 
{A, B,j the deceased co-trustee), in trust for the said 
{testator), deceased, and his heirs, and to attend the 
inheritance (10) : And whereas the said {A. B.) by 



Mode of 
framing 
the haben- 
dum to a 
purchaser 
who takes 
4he seisin 
and the 
use. 



(9) Since the declaration of use is legally identified with the 
commoji law estate^ this compendioas mode of framing the 
habendum is conceived to be not only neater, but more 
accurate than when it is followed by a distinct declaration of 
use to the purchaser. 

(10) This condensed mode of seciting the creation and devo- 
lution of the term attains the proposed object (the delineation 
of the title to it), as well as the prolix mode at present in 
vogue. 
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his wiU^ bearing date &c., appointed the said (present 

termor) his executor and residuary legatee^ who has 

Merger of proved the said will in the court of : And 

M to a WHBBBAS the said term of 1^000 years in a moiety 

moiety of ^f the Said hereditaments merged in the freehold 

thereof under the devise to the s^d {trustee and 

deceased trustee^ the termor) in the hereinbefore 

recited will of the said {testator) (L\\ but the said 

Doeti*ineof (n) The general principle on which the whole doctrine of 
' merger is founded is the incompatibility of two estates of un- 
eqaal qaantity cotemporaneously existing in the same individual, 
whence the general deduction, that when a mtnor estate meets a 
larger, the former coalesces with, and becomes extinguished in« 
the latter., (3 Lev, 4370 To this rule there are some exceptions, 
which this is not the place to mention ; we shall, however, notice 
one of them as relevant to the circumstance before us. Before 
the Statute of Uses, the legal freehold which was conveyed to a 
trustee did not extinguish in equity any terms which might be 
beneficially vested in him (But, Co, Lit, 338 5.) : it did, how- 
ever, at law, and consonant to the resemblance between trusts 
and uses in their fiduciary state, it is clear that at law a perfect 
merger of a term is produced when it coincides with the dry legal 
freehold in a trustee. And when the term itself is like the 
freehold stripped of usufructuary ownership, equity can exercise 
no control over the effect of their reciprocal relation, and 
the extinguishment is complete. 

[The cause of the merger of the term as to a moiety of the 
hereditaments, the subject of this Precedent, arose from the term 
having been assigned to a person as trustee for the testator, to 
whom with another he subsequently devised the fee simple on 
trusts. This was of course unintentional and improper, and if 
the termor had been the sole devisee in trust there would have 
been a complete merger of the term. The termor having but 
one co-joint- tenant the merger was to the extent of a moiety only ; 
for although joint tenants are per my et per tout, yet for several 
purposes they have each an undivided moiety of the whole, 
though not the whole of an undivided moiety.] 
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the term. 



(purchaser) is desirous of having the said term in 
such of the said hereditaments as it now exists 
surrendered or assigned to him, which the said 
(termor) at the request of the said (trustee) hath 
Surrender agreed to do: And this Indenture further 
mCTit^/^" WITNESSETH, that in pursuance of the same agree- 
ment, and in consideration of the premises, he the 
said (termor) as such executor of the said (former 
trustee) as aforesaid, and at the request of the said 
(trustee), doth surrender and also assign (12) to the 
said (purchaser) such of the hereditaments herein- 
before described^ as are comprised in the said term of 
1,000 years, and not merged as aforesaid : To the 
INTENT that the same term may be forthwith 
merged in the freehold of the same hereditaments, 
and that until such merger shall be legally effected 
the said term shall remain in the said (purchaser) in 
trust to attend the inheritance. 

[Add covenant by ^^rmor that he has not incum- 
bered, ut supra, p. 105.] 
In witness, &c. 



Termor's 
eorenant. 



(12) [As to the operation of a surrender to a grantee without 
any previous estate, see ante, p. 86.] 
Operative Words of assignment are added when there is cause for appre- 

words on lending that the instrument may fwl as a surrender m conse- 
afisigiiiiig a — , .m 

term. - quence of some outstanding intervening interest. Even then, 

however, they should seem to he superfluous, for it is settled 
that an instrument purporting only to be a surrender may, 
though void as such, enure aa an assignment. (Shep. Tone*. 308.) 
And the term would, of course, attend the inheritance by impli- 
cation. If any state of circumstances can arise which would 
give birth to the question, whether the omission of an express 
assignment by way (as it were) of further assurance is material, 
it would be, the writer conceives, when thie instrument fails as 
a surrender by reason of an intervening interest in a third person. 
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and its operation as an assignment will alone affect an equitable 
bar of the vendor's wife. In the spirit of existing decisions 
i^nprii) he should think it doabtful whether, as the term was 
not relied on by the porchaser, it would not be set aside as 
agamst the wife, in the same manner as if it had been left in the 
vendor's trustee. 

A9 to the Obligation of »eeing to the Application of Purehate 

Money {ante, p. 103). 

[The rules of equity obliging a purchaser to see to the 
application of his purchase money, in cases where the party 
selling is not expressly authorized to give receipts, does not seem 
settled to the satisfaction of the profession. It is to the writer's 
mind an anomaly that the party who has been entrusted with 
power to sell should not be the party to give a discharge to the 
person purchasing. The rule appears to be as stated by the 
author {ante, 102), that where the objects of the trust are defined 
and certain, the purchaser must see to the application ; but if 
they are of an indefinite nature he is discharged by payment to 
the trustee. Indefinite trusts are generally where debts and 
legacies are charged upon the estate. In such cases a purchaser 
is discharged by payment to the trustee or executor, for the 
ascertaining and payment of the debts is an indefinite trust ; and 
although the charge of legacies is a defined trust which a pur- 
chaser could see the performance of, yet the impracticability of 
his seeing to the payment of the primary charge of debts ab- 
solves him from concern as to any part of the trust fund. 
(EUndY. Eland, ^M.SfC. 420.) 

[The principal difficulty in these cases arises from the 
purchaser having notice that the debts had been paid, or that 
there were no debts, and then it was a question whether an 
ulterior trust for paying legacies is to concern the purchaser for 
the due (q)plication of his purchase money. 

[The question may arise both as to personal and real estate, 
but it must always be borne in mind that as to personal estate 
the executor is complete owner for sale and discharge, and that 
a purchaser from him as executor is never concerned to see to 
the performance of any trusts. Always, however, excepting 



J 
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iraticl and collo&ion between the executor and the purchaser, 
and that the latter is free from notice that the executor is 
dealing -with the property in breach of his duty. (Ewer v. 
Corbett,2 P. fVnu, 148. HiUY. Simpson, 7 Vss. 152.) The 
executor's power is for the purpose of admimsiering the estate, 
and as he is the only party so empowered, a purchaser dealing 
with him hond fide is completely discharged by payment into 
his hands. A purchaser need not, and should not make any 
inquiries as to debts or the motive of the sale, unless there are 
circumstances exciting reasonable suspicion that a breach of 
duty is intended {Pags v. Adam, 4 Beav. 269)> and a Tendor 
should not answer if any inquiry be made. 

[With respect to real estate, it must be recollected that there 
is no administering hand, but vendors are either trustees or 
beneficial oumers, A purchaser must therefore see that the 
former are empowered to discharge him, or, if not, that his 
purchase money is properly applied. As to owners, he must 
procure the discharge of every person having any certain charge 
on the estate. If the trust be for payment of debts, then a 
purchaser is absolved if he purchase hond fide, and, as it was said, 
without notice that there are no debts. If in addition to the 
charge of debts, legacies are added, the latter do not concern the 
purchaser, because the charge of debts absolved him. But the 
charge of legacies seems to cause this peculiarity, that though 
the purchaser have notice that there are no debts, yet he is not 
bound to see the legacies paid. In Forbes v. Peacock, (I 
Phit.7l7), Lord Lyndhurst,C., negatived the importance of notice 
to a purchaser that the debts were paid, only limiting the 
proposition by not determining what would be the decision if 
the purchaser knew there toere no debts at the testator's death. 
His lordship said, ''The estate being charged in the first instance 
with the payment of debts, the purchaser was not bound accord- 
ing to the general rule to see to the application of the purchase 
money. If indeed he had notice that the vendor intended to 
commit a breach of trust, and was selling the estate for that 
purpose, he would by purchasing under such circumstances be 
concurring in the breach of trust, and thereby become responsi- 
ble. {fVatkins v. Cheek, 2 Sim. 8f St. 99. Balfour v. Welland, 
16 Ves. 151. Eland v. Eland, 4 My. 8f C. 429.) fiut assum- 
ing that the facts relied on in this case amount to notice that the 
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debts had been paid, yet as the executor had authority to sell, 
not onhf for the papneni of debit, hut also for the purpose of 
diiiribution among the residuary legatees, this would not afford 
any inference that the executor was committing a breach of trust in 
selling the estate, or that he was not performing what his duty 
required. The case then comes to this, if authority b given to 
sell for the payment of debts and legacies, and the purchaser 
knows that the debts are paid, is he bound to see to Uie appli- 
cation of the purchase money ? I apprehend not," 

[The reason of this decbion seems clear, on the ground that 
whenever an indefinite trust is created, a receipt clause is 
implied, not on account of the actual performance of the trust, 
but that the language of the trust furnishes the testator's 
intention that the trustees should have a power to discharge 
purchasers. When once such a clause is implied from the 
language of the will, it is the same in effect as if the clause 
were actuallv written in the will, and no series of events can 
affect the construction which the very language bears. (See the 
principle very clearly put. Dart's Vendors and Purchasers, 
p. 283). 

[The subject has been recently elucidated by some remarks 

made by Lord St. Leonards, in Stroughillv. ^ustey (16 Jur, 676). 

It was not necessary for any decision upon the point, but his 

lordship reviewed the cases upon the subject, and, it is thought, 

satisfactorily settled the question. Taking up the case of Forbes 

V. PeococA;, and the note to the report of it (1 Phil, 722), which 

implied that Lord Lyndhurst did not mean to decide that if 

there were no debts at the testator's death, the purchaser was 

not bound to see the money applied. Lord St. Leonards 

proceeded, " Now I cannot follow that distinction. The case 

must stand upon one of two grounds ; either it is unimportant 

that the purchaser should know that there are no debts, and ^ 

then, upon principle, it would be indifferent whether there were 

no debts at the death of the testatof, or no debts at the time of 

the purchase; or — and this is a ground which is more 

satisfactory, and which is open to none of these ambiguities — 

it must stand upon this, that when a testator charges his estate 

with debts and legacies, he has shown that he means to entrust hie 

trustees with the power of receiving the money, because there maj^ 
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he debit. He has anticipated that there will be debts, and 
provides for the payment of them. It is therefore by implication 
a declaration by the testator that he intended to entrust the 
trustees with the receipt and application of the money, and not 
to throw an obligation upon the purchaser at all. The intention 
does not cease because there are no debts. That remains jost 
as much if there are no debts, as if there are debts, because the 
power arises from the circumstance that the debts are provided 
for, but the power does not cease because there are no debts, it 
being in the very creation of the trust a clear indication amoant- 
iog to a declaration by the testator that he means, and the 
nature of the trusts shows he means, that the trustees are alone 
to receive and apply the money. In that way, all the cases 
would be reconcileable, and they would stand upon one footing, 
namely, that if a trust be created for the payment of debts and 
legacies, the purchaser shall in no case be bound to see to the 
application of the purchase money. That would be a consistent 
rule on which every body would be able to act : it is a sensible 
rule and is authorized by the words, and draws none of those 
fine distinctions which embarrass courts and counsel in advising 
upon cases, and leads to litigation."] 



PRECEDENT V, 



Conveyance by Devisees in trust under the 

DIRECTION OP THE VeNDOR (A CeSTUI QUE 
TRUST AND TESTED ReMAINDER-MAN)^ SUBJECT 

to an equitable annuity for llfe^ and 
accompanied by the release of a right of 
Dower, and the assignment of an Outstand- 
ing Term. 



Parties. This Indenture, made &c., between (trustees) of 
&c. of the first part, the said {widow and one of the 
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trustees) of the second part (1), {cestui qu£ trust and 

remainder-man) of the third part, (termor) of the 

fourth part, (purcliaser) of the fifth part, and (dower 

Recitals, trustee) of the sixth part : Whereas (testator), late 

Seisin and. , -..f .,,^, . 

will. of , deceased, being at the date* and execution 

of his will hereinafter recited, and so continuing tb 
the time of his death, seised in absolute fee simple 
by purchase* for a valuable consideration of the 
hereditaments hereinafter described, did by his will, 
bearing date , and duly executed and attested, 

devise to the said (one of the trustees) and A. B., 
and his then wife the said , and their heirs (2), 
All the said hereditaments, in trust to receive the 
rents and profits thereof during the life of the said 
testator's sister (who is still living), and pay her 

(1) The widow is again made a party, because she acts in two 
capacities, trustee and dowress. 
As to the (2) The trustees are not required by the nature of the trust to 

estatetaken ^^^ |.jjg whole legal fee, but only an estate during the life of the 
by the , 

trustees, annuitant. And the strict legal effect of these words in a devise 

like the present is now suffered by the courts of law to be con- 
trolled by the nature of the trust, — a strange but established 
anomaly. {Seel Eden, 119. 1 Burr, 222. 3 T, R. 41. Stanley 
Y. Stanley, 16 Ves. 491.) 

Effect of fit is not clear whether these cases are affected by the Wills 

the Wills 

Act on the ^^^ (^* ^^^> which enacts that every devise to a trustee shall 

estate pass the fee simple, or the testator's whole estate, unless a defi- 

trusteesf ^^^^ *®"^ ^^ years, absolute or determinable, or an estate of 
freehold, shall be given to him expressly^ or hy impiication. 

[This section is not limited to c^es of a devise to trustees 
without words of limitation, for it says every devise. Then is 
not such a devise as in the Precedent one where by implicationi 
an estate of freehold is given ? The decisions on the subject 



• [If the will were made after the operation of the Wills Act 
(1837), recite as ante, p. 99.] 
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an annuity of £ , and after payment of the same 
as therein mentioned, upon trust as therein ex- 
pressed for the said testator's son (party 
hereto) until he should attain the age of twenty-one 
years ; and when he should have attained that age 
the said {testator) devised the said hereditaments to 
<5odicil. his said son and his heirs (3) : And whereas 
the said testator by a codicil bearing date , and 
likewise duly executed and attested (4), revoked the 
aforesaid devise to the said A. B., and declared that 



seem as applicable since the Act as before^ because the grounds 
for implying an estate only commensurate with the duties are 
just as good now as then. 

(The 31 St section is confined to cases where the devise is 
without any express limitation of the estate, and therefore seems 
inapplicable to this case^ where an express estate is given. For 
a like reason the 28 sect, does not apply, as that refers to devises 
without any words of limitation.} 

On the (3) If the devise had been merely to the trustees and their 

ffltste 

taken by ^^^^ ^i^til the son obtained 21, and then to him, he would have 

the son. taken a vested remainder expectant on their estate, which would 
have been but a chattel interest, in consequence of its being 
bounded by fixed determinate limits. (1 jB. ^ C 721 . 2 Brod, SfB, 
3490 And in the present instance it should seem clear that the 
trustees would not be held to take a base fee determinable by a 
shifting or executory devise in the son, but either a chattel 
interest, or, at the most, an estate pur outer vie, that being all 
wkich the trust requires. Hence, the son on attaining 21 took 
an equitable interest in possession, subject to the annuity, and 
a legal vested remainder expectant on the chattel real or de- 
scendible freehold of the trustees. 

Establish- (4) This statement is proper, for it has been held that every 

a will by a will and every codicil must be separately attested by three witnesses. 

sabjoined (Rep, F. Holt, 742.) When a codicil is written on the same sheet 
of paper with the will, the attestation of the codicil by thre^ 
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the said {trustee and widaw) should alone be trustees 
for the purpose aforesaid^ but in all other respects 
DtaXh and confirmed his said will : And whjBRSAs the said 
testator died soon after the execution of the said 
codici]^ without having revoked the said will or 
codicil (except as aforesaid)^ and the same were on &c. 
Contract proved in the court : And whereas the said 

(the son) attained twenty-one years on Sec., and hath 
since contracted with the said {purchaser) for the sale 
of the said hereditaments^ free from all incumbrances 
(except as hereinafter mentioned [if any] ), for the 
sum of j£ , and it was agreed that the said heredita- 
ments should be sold^ subject to the aforesaid annuity 
of £ y the said {purchaser) being indemnified there- 
Agreement from by the bond of the said {soti) (5) : And whereas 
tnu^^aem to ^^ s^*^ {trustees) have at the request of the said 
convey, (5^^) agreed to concur herein, to convey the legal 
dowress to estate in the s^d hereditaments so vested in them 
as aforesaid (6) to the said purchaser to the uses 
hereinafter limited \ and the said {widow) at the like 
request hath also agreed distinctly to release any 
right to dower in the said hereditaments which may 
have accrued to her as widow of the said {testator) 



witnesses establishes the will, though not daly executed. (16 
VeB. 167. 1 Tm. ^^ B. 445.) 

[And the Wills Act has not made any alteration in this 
respect Biddle$ v. BiddJies, 3 Curt. 458.] 

(5) We have already seen, that if the annuity had been a legal 
rent-charge, this purpose could not have been effected by her re- 
leasing the purchased hereditaments only. 

The tras- (6) A good title could not be made widiout the concurrence of 
emn^n^'* ^^^ trustees, as they retain the legal estate during the life of the 
tteeessary. annuitant. 
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itetatom. deceased (7) : Now this indbntuek witnbsseth^ 
that in consideration of £ of sterling money paid 
by the said (purchaser) to the said {sony vendor), im- 
mediately before the execution of these presents, 
in full for the purchase of the hereditaments herein- 
after described, and the fee simple thereof, free from 
all incumbrances (except as hereinafter mentioned), 
the receipt whereof accordingly the said (vendor) doth 
hereby acknowledge, and from the same doth release 
the said {purclMser\ T^hbt the said (trustees) (8) as 
such devisees in trust as aforesaid, at the request of 

Operative the said (vendor), by these presents Do grant, alien, 
and convey, and the said (vendor) Doth grant, alien, 
convey, and confirm, and the said (widow), in 
respect of any right of dower which may have ac- 
crued to her as aforesaid, by these presents Doth 



Right to (7) Some gentlemen would add here, "but which hath not 

mtirefl'^tt ^^^ assigned to her." We may omit this statement, for as the 

actual as- assignment completes the legal title of the dowress, and she has 

«£painent thereupon an actual estate (Gt%. Ten, 26), which is not releasable 

as a rtght to the owner of the inheritance, the fact which it ex- 

presses is evidently involved in the description of the subject 

matter, — any right to dower, 

If ominal (8) The nominal consideration to the trustees is omitted. It 

omsidera- ^^ ^^ gg^ ^^^^^ j^t i^^ or in equity, except in the case of a 

tion to 

trusteesnot bargain and sale, of which a valuable consideration continues to 

necessary. ^^^^ ^ essence, or when it alone prevents a resulting use on a 
conveyance operating by transmutation. By omitting the nominal 
consideration no apparent incongruity is introduced in the deed, 
for it is in point of fact, in consideration of the purchase money 
which is paid to the vendor, that the trustee conveys, and there 
is no reason why the real motive should no.t be the ostensible 

one. 

I 2 
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release (9) and confirm unto the said (purchaser) and 
his heirs^ 
All (parcels). 

(Appurtenances and deeds^ supra.) 
(Dower uses^ as ante^ p. 49, if required, if not^) 
Haben- To HAVE AND TO HOLD the said hereditaments 

hereinbefore described^ with the appurtenances^ to 
and for the use of the said (purchaser) and his heirs. 
Coyenants And each of them the s^d (trustees) as such 

by trustee , . 

and dow- trustees as aforesaid^ and also the said (dowress) as 

tocum^*^ such dowress as aforesaid, doth hereby for himself 

branoeB. and herself, and his and her heirs covenant with the 

said (purchaser), his heirs and assigns, that he or she 

hath not made, done or suffered anything whereby 

the said hereditaments hereby conveyed, or any part 

thereof, can be in any manner incumbered or affected. 

Covenant And the said {vejidar) doth hereby for himself and 

for title by . 

vendor. his heirs covenant with the said (purchaser), his heirs 
and assigns, that notwithstanding any thing made^ 
done or suffered by the said (trustees, dowress, testa^ 
tar or himself), except as hereinafter excepted, they 
the said (trustees or vendor), or one of them, have or 

For good hath good right to convey the same hereditaments 

convey. in manner aforesaid, and according to the intent 
of these presents. 

For quiet And that it shall be lawful for the said (purchaser), 

joymen . ^^ ]^q\yq and assigns, at all times hereafter peaceably 

to possess and enjoy the same premises^ with their 

appurtenances, and to receive the rents and profits 

thereof, without any interruption or disturbance from 



Widow's (9) As the interest of the widow is a mere right, not an 

l^sable" estate, this release operates by way of extinguishment. Had 

the dower been assigned to her she could only have surrendered. 
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the said (trustees or vendor)^ or any person or persons 
lawfully or equitably claiming any interest in the 
said hereditaments, or any of them, or any part 
thereof, through, under or in trust for the said {trustees) 
or any of them, or the said (testator) deceased, except 
Free from ^ hereinafter excepted. And that free from all 
]J^J^^^ other interests, titles, liens, or other incumbrances 
occasioned or suffered by the said (trustees^ vendor or 
the said testator)^ or any person or persons lawfully 
or equitably claiming any interest in the said here- 
ditaments, through, under or in trust for them or any 
of them, or by their or any of their means or default 
(except in respect of the aforesaid annuity of £ ). 
For far- And also that they the said (trustees and vendor) and 
^^ asrar- ^j^gj j, heirs, and every one rightfully claiming or to claim 
any interest at law or in equity in the said premises, 
or any part thereof, under or in trust for them or any 
of them, or the said (^e^to^or) deceased, shall (covenant 
for further assurance, ut supra, jp. 70.) 
In witness, &c. 



PRECEDENT VI, 



convetancb by tenants in common and their 
Wives (dowable before 1834), with the con- 
currence OF AN Annuitant, and Assignment 
OF A Mortgage Term, comprising other Pro- 
perty OF THE Vendors, 



Parties. This INDENTURE/ made &c.^ between (husband of 
one tenant in common) and his wife^ and (husiband 



1 
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of other tenant in cofmrnm) aad his wife^ of the 

first part, {executor of mcrtgagee) of the second part, 
{annuitants husband and herself) of the Uiird part^ 
{purchaser) of the fourth part, «nd (dower trustee^ if 
Recitals, required) of the fifth part : Whbrbas by an inden- 
men^and ^^^ 0) bearing date on &c.| being so far as the same 
release. jg grounded on a bargain and sale bearing date the 
day next before the day of the date of the same 
indenture, a release of the hereditaments hereinafter 
described (S), and made between {the then vendor) of 
the one part, and {present vendor's testator) of the 
other part, for the valuable considerations therein ex- 
pressed, the same hereditaments were appointed and 
released respectively to and to the use of the said 
Mortgage {testator) and his heirs : And whbrbas by an in- 
denture bearing date on or about &c., and expressed 
to be made between the said (^e$^a^or) of the one part. 



Nature of 
deeds need 
not be 
stated. 



Proper 
mode of 
reciting a 
release and 
appoint- 
ment when 
the latter is 
the efficient 
instru- 
ment. 



(1) ConveyaDcers of modern times advise us in recitals not to 
predicate the nature of the assurance, but to leave its operation 
to be inferred from its form ; with the exception however of a 
lease and release. 

(2) The usual mode of reciting a lease and release when the 
latter assurance is subordinate and auxiliary to an appointment in 
the same instrument is objectionable. In the absence of proof to 
the contrary it must be assumed that the appointment is valid, 
and if so, the release, which operates by way of further assurance, 
is not called into action : and in effect, therefore^ is iio/ a release* 
On the same assumption the bargain and sale is likewise pre- 
cluded from operation. It is clearly, therefore, incorrect to 
affirm that the estate was assured by indentures of lease, release, 
and appointment. 

Another mode of giving this recital, and far more accurate 
than the last-mentioned one, is to show that the lease is in one 
instrument, and the release and appointment in another— thus, 
" Whereas by indenture of lease and indenture of release and 
appointment.' 



** 
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and {mortgagee) of the other part, for the considera- 
tions therein expressed the said (testator) did demise 
to the said (mortgagee) the said hereditaments (with 
others)^ from the day next before the day of the date 
of the same indenture, for the term of 1^000 years 
thence ensuing, without impeachment of waste, but 
subject to a proviso for cesser on payment by the 
said (testator), his heirs, executors, administrators, 
or assigns, to the said (mortgagee), his executors^ 
administrators, or assigns, of the sum of i6 y with 
interest for the same at the rate of £5 per centum 
per annum, on &c. thence next ensuing : And 

Mortga- WHBREAS the Said (mortgagee) duly made and pub- 
lished his last will and testament in writing, dated 
&c.^ and appointed A. (party hereto) and B. executors 
thereof^ who duly proved the same in the court 

I of on &c. (3) : And wherbas the said B. (one 

Death of ^^ ^^ executors) died on &c* : And whbrbas the 

one ezecu- •' ^ 

tor of said (vendor^s testator), by his last will and testa- 
ment, dated &c., and duly executed and attested, 

testator, devised the hereditaments hereinafter described to 
the said (the wives of \st and 2nd pari) and their heirs 
equally (4) between them^ but subject to a rent- 

Hetro- (3) As an administration or probate is void (and by conse- 

'^ K? quence the title of a term which depends on it bad) if the court 

why gene- granting it has no jurisdiction^ it has become a usual practice . 

"^J^?" with conveyancers to require the will to be proved, or the 

administration granted by the Prerogative Court, not only when 

there is reason to suspect that there are hmna ttotabiiia in different 

dioceses, but when from the lapse of time or from other causes the 

vendor is unable to preclude by satisfactory evidence the danger 

of resorting to an inferior court. The metropolitan courts are 

generally styled, ** The Prerogative Court of the Archbishop of 

(Canterbury or York)". 

Words (4) It was long since held that the words "equally to be 
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' charge of £ to the said {annuitant^ wife of 3rd party) 

Death and during her life: And whbreas the said (testator) 

^^ died on &c., without having altered or revoked his 

said will, which was proved by the executors thereof 

ereating a divided," would make a tenancy in common in a will, (8 Rep, 39« 

J^^^y ^" I Fent. 216, 227,) and indeed they have been detennined to pro- 
common " j r 

or joint dace the same effect in a conveyance to uses. (2 Fes. 252. 
tenancy. 3 ^^^ ^3^ ^ j^. jg ^^^^ settled that the word *' equally" alone 

does in a will make a tenancy in common. (Cro. El. 695. 1 

Fern, 32. Cowp. 657.) In consequence of the feudal policy 

which gave a leaning in construction favourable to joint tenancies 

having ceased to operate, and that species of estate being for 

several reasons, but more especially on account of the^tf^ accre'> 

seendi or right of survivorship, less responsive to the wants and 

less agreeable to the ideas of modern times, than a tenancy in. 

common, the courts have struggled with and indeed subverted 

the ancient principle, so far as to exclude it from devises. 

As to the [It has not been expressly decided what estate is taken in a term 

estate in a ^^en the habendum is to A. and B., their exeevtors and adminiS' 

term to 

several irators. It is submitted that they take as tenants in common 

and their ^^^ j^^^ ^ i^^^^ tenants, for effect should if possible be given to 
executors. 

every word in a deed, and it is only by construing it a tenancy 

in common that effect is given to the words their executors, ^c, 
for then the executors of each would have au interest. ' But if it 
be construed a joint tenancy, then no effect is given to the 
habendum to t?ieir executors, and the limitation would be read 
simply as to ^, and B, without further words ; and thus expres- 
sions which could have an effect would be rejected. It was not 
necessary in order to give a joint tenancy that any reference 
should be made to the representatives, for they are included in 
the person, therefore by the express mention of them it must be 
assumed that a meaning was intended, and which could only be 
to create a tenancy in common. There is no reason that a joint 
tenancy should be struggled for, but the reverse, as it is more 
beneficial that each should have a moiety in severalty than lose 
a certain benefit for the uncertain advantage of theyi» accre^ceiirft. 
It would seem that the only case in which a joint tenancy is 
more desirable than a tenancy in common, is a limitation of an 
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CoBtnct in the court : And whbbbas the said {husbands 
of tenants in common) have contracted with the said 
(purchaser) for the sale to him of the said heredita- 
ments as hereinafter mentioned for the sum of £ : 

Mortgage And WHEREAS the said principal sum of dEA.. with 

money due. - * * » 

the sum of £a for an arrear of interest in respect 
thereof up to the date of these presents, making the 
aggregate sum of £A+a, is now due to the said 
(executor of mortgagee) as such surviving executor 



estate to A. and B. for their lives. To sever the tenancy woald 
caase the moiety of the party first dying to fall into the reversion^ 
instead of accruing to the survivor, and thus without any benefit 
to the party dying a loss is sustained by the survivor.] 

[The question cannot be determined by analogy to the creation 
of a joint tenancy in fee, which is best created by being to A. 
and B. and their heirs, because the words of limitation have a 
meaning which is consistent with a joint tenancy in fee, and in 
fact describe the quantity of estate, as well as the quality of it. 
And in no other way can a joint tenancy in fee be more techni- 
cally and correctly limited. To limit it to A. and B. and to the 
heirs of the survivor, would give them estates for life with a 
contingent remainder to the survivor in fee, and not a strict joint 
tenancy. But as we have shown, it is not necessary to the creation 
of a joint tenancy in a term, that the executors of the parties 
should be named. The naming of them is not, therefore, refera* 
ble to the creation of a joint tenancy, and in fact that estate 
will not give effect to those words which can only be satisfied by 
a tenancy in common when their executors will each have estates. 

[In Jackson v. Jackson, (9 f^es. 595,) Lord Eldon in a case not 
requiring a decision of the point said, " It is clear that where a 
residue of personal estate is left to two persons, their executors, 
administrators, and assigns, the effect is a joint tenancy ;" but 
no authority is given, and the cases noted by the reporter do 
not sustain the dictum. In Cray v. Willis, {Moseley, 184,) it 
is siud a bequest to two, " their executors and administrators for 
ever," was held a joint tenancy ; but in S. C. 2 P. fFms, 529« it 
is said by the editor that those words do not appear in Reg. lib. 
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as aforesaid) to whom therefore it has been agreed 
between the said parties hereto^ that the purchaser 
money aforesaid shall be. paid^ in consideration 
whereof he hath agreed to concur herein for the 
purpose hereinafter mentioned ; and the said (oiuint- 
tan^s husband and unft) have also agreed respectively 
to concur herein, in order to extinguish the aforesaid 
Testatoni. rent^charge : Now this indbnturb witmbssbth^ 
that in pursuance of the said agreement, and in con- 
sideration of the sum<tf JC of st4*rling money to the 
said {executor of mortgagee) ^ ^^as such surviving 
executor as aforesaid,'^ paid by the said {purchaser) 
at the request of the said (hudnrndsiif tenants in com- 
mon), immediately before the execution of these 
presents, in part satisfaction of the said principal 
money and interest, the receipt of which said sum of 
£ the said (mortgagee) doth hereby acknowledge, 
and from the same doth release the said (purchaser), 
and also the said (husbands of tenants in common) 
respectively, and the payment whereof, and that 
the same is in full for the absolute purchase of 
the said hereditaments hereinafter described, and 
the fee simple thereof, free from all incumbrances, 
the said (husbands) hereby admit, and from the same 
sum respectively release the said (purchaser), Thbt 
the said (htisbands and wives) yhy these presents made 
and intended to be duly acknowledged by the said 
(wives) respectively, in pursuance of the statute for 
the abolition of fines and recoveries (5), Do and 

▲ncieiit j(5) [The author's Precedent provided for the conveyance of the 

modem oiuried women's estate by means of a fine, which, or in some 

mode of cases a common recovery, was the only means of passing the estate 

fl^?^«^ of a wife in land. The operation of the fine was principally 

eowrt's founded on the necessity for the defence, by husband and wife, of 

®^^- the wife's estate against adverse rights ; and also, that persons 
having claims therein should not be delayed till the termination 
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c^ttve each of them Doth gitrnt, alien, and coHyey ; and the 

of the marriage before they enforced their rights. As a conse- 
quence of thb ability to enforce and defend the judgment in the 
Biiit Was conclasiTe* and barred the Wife, as also did a compro- 
mise of the suit by an agreement of record. It is easy to per- 
ceive how these suits were made the medium of conveying the 
' wife's estate by means of a fictitious suit or claim, and an 
equally fictitious agreement of compromise. When to these 
was added, (as a remedy for the abuse of what was found to be 
a social benefit,) an examination of the wife to ascertain her free 
will in the conveyance effected by the compromise, we have 
the general outline of the nature and effect of a fine, which, 
whatever complexity may be attendant on its theoretical opera- 
tions, was nothing more than "common assurances.'' (Co. 
Liti, 121. a., Harg. ».)] 

[On the abolition of fines and recoveries, and the substitution 
of more simple modes of assurance (3 & 4 W. 4, c. f4), it 
came necessary to provide for the alienation of the estates of 
married women, and several provisions are to be found in that 
statute applicable to the subject. We will here only refer to such 
as enable a wife to convey her estate in land generally, reserving 
the cases of her being tenant in tail, which are mentioned, post, 

[By sect. 17> eveiy wife may by deed dispose of lands of any 
tenure, and money subject to be invested in the purchase of 
lands, and also to dispose of, release, surrender, or extinguish 
any estate which she alone, or she and her husband in her right, 
may have in any lands of any tenure, or in any such money as 
aforesaid, and also to release or extinguish any power which 
may be vested in, or limited or reserved to her in regard to any 
lands of any tenure, or any such money as aforesaid, or in re- 
gard to any estate in any lands of any tenure, or in any such 
money^as aforesaid, as fully and effectually as she could do if she 
were a feme sole, but no sucli disposition, &c., shall be valid 
without the husband's concurrence, nor unless the deed be 
acknowledged by her. By sect. 79« every deed to be executed 
by a wife under the Act, shall, upon her executing the same or 
afterwards, be produced and acknowledged by her as her act and 
deed before a judge of one of the superior courts at Westminster, 
or a Master in Chancery, or before two of the perpetual com- 
missioners. 
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said {husband of annuitant and wife), to the intent to 
extinguish the rent-charge of £ ^ so devised to the 
said {toife). Do and each of them Doth by these 
presents^ intended to be acknowledged by the said 
{wife) as aforesaid, release and confirm ; and the said 
* {mortgagee) as such surviving executor as aforesaid 
to the intent to merge the aforesaid term of 
1000 years, at the request of the said {husbands of 
tenants in common), by these presents Doth surrender 
and also assign unto the said (purchaser) and to his 
heirs. All (parcels), together with all and singular 
the appurtenances to the said hereditaments, or any 
of them, or any part thereof. 
[JDeeds, supra, p. 46.] 
Haben* To HAVB AND TO HOLD the said hereditaments 

^"^' hereinbefore described, with their appurtenances, unto 
the said (purchaser) and his heirs. 

[Add, dower uses if required, ut supra, p, 49.] 
CovenantB [Covenant by (mortgagee) with (purchaser) that 

by mort** 

gagee. he has done no act to incumber, supra, p. 105.] 

[The deed by section 84, is to be marked thus : — 

" This deed marked (mark) was this day produced before 
*' me [or na], and acknowledged by (wife) therein named 
" to be her act and deed« previous to which acknowledgment 
" the said (w\fe) was examined by me [or us] separately 
" and apart from her husband, touching her knowledge of 
" the contents of the said deed and her consent thereto, 
** and declared the same to be freely and voluntarily exe- 
** cnted by her. Dated, &c." 

[A certificate of the acknowledgment and examination is to be 
signed by the person taking it, and when verified by affidavit is 
to be filed at the Common Pleas Office for that purpose.] 

[It is not necessary to state in the conveyance that it is made in 
pursuance of the Act, but the reference to it is so brief, and its 
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^ has- An© the said {hushand of annuitant) doth hereby 
annuitant, for himself and his heirs covenant with the said 
(purchaser), his heirs and assigns, that they the said 
{husband and wife) have not, nor has either of them, 
made, done, or suffered anything whereby the said 
hereditaments or any part thereof can remain in any 
manner subject to the said rent-charge of £ or 

any arrears thereof. 
By vendors And each of them the said (husbands of tenants in 

for title. *' 

comTnoTi), to the value of one undivided moiety only 
of the said hereditaments hereinbefore described, 
doth hereby for himself and his heirs covenant with 
the said (purchaser), his heirs and assigns, that not- 
withstanding anything made, done, or suffered by 
the said (husbands* vendors), or the said (executors of 
mortgagee), or the said (testator'* s mortgagee) deceased, 
(annuitant and husband), or by the said (vendors* teS" 
tator) deceased, they the said (husbands^ vendors) now 
have [good right to convey, for quiet eryoyment, free 
from incumbrances, and further assurance, as ante, 
p. 63.] 

In witnbss, &c. (7) 

valae as a remiDder that the forms of the Act must be complied 
-with is so great, that it can hardly be objectionable.] 

(7) [To be acknowledged by the wives of the vendor and annui- 
tant respectively y and certificate of such acknowledgment and 
affidavit to be filed in the Common Pleas Office.] 
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PRECEDENT VII. 



CONVBTANCB BY AN ExBGUTOa AS THB DoNEB OF 

A NAKBB Authority (1) in a Will pefbc- 

TIVBLY EXECUTED^ WITH THB CONCUBRENCB OF 

THB Hbir and intbnhbd Cbstuis qub Trust 
OF THB Purchase Monby. 



Parties. This INDENTURE^ made &c, BETWEEN (heir) of the 
first part^ (executor) of the second part^ (cestuis que 
trtisty of the third part, and (purchaser) of the. fourth 
Recitals. P^^ • Whereas (testator), late of &c., being seised 
Seisin and in absolute fee simple^ by purchase for a valuable 
devise! consideration^ of the hereditaments hereinafter de- 
scribed^ died on &c.^ leaving an instrument in 
writings purporting to be his last will, and bearing 
date &c., whereby he devised the said hereditaments 
to his then wife Ann for her life, and after her death 
directed his executor to sell (1) the same either by 
public auction or private contract for the best price 
that could be obtained for the same, and to divide 
such sum equally amongst such of his children as 
should be then living. And the said testator ap- 



Natnre of 

collateral 

powers. 



(1) A naked authority, or as it is more usually called, a power 
simply collateral, has 'been after some critical remarks on Lord 
Hale's definition, {Hard, 415,) defined by Sir E. Sugden to be 
a power to a person not having an interest in the lands, and to 
whom no estate is given, to dispose of or charge the estate in 
favour of some other persons. (Poto. Ch. 1, 5. 4.) Hence a 
devise, that the executors of testator shall sell his lands^ exempli- 
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pointed the said (executor) executor of his said will : 
Devise In- And WHEREAS by reason of the said will not beinir 

valid^ but ® 

heirwiiijiig executed and attested as by law required^ the said 
to con rm. jiereditaments have descended to the said (heir), the 
eldest son of the said testator^ but the said (heir), 
being desirous of effectuating the intention of his 
said father^ hath agreed^ as heir at law of the said 
testator^ distinctly to concur in the conveyance of 
the said hereditaments^ in the manner hereinafter ap- 
Death of pearing (2) : And whereas the said (wife) enjoyed 

tenant fofr ^ 

life leaving ' 

ehildren. f es sach a power. Its peculiar characteristic is that» unlike other 
powers, it cannot be extinguished either by the donee or any 
other person, but continues to subsist notwithstanding a fine, 
feoffment or release. 

When exe- [When lands are devised to be sold, but it is not said by 
whom the sales are to be made, the person to sell is to be ascer- 
tained by referring to the distribution which is directed to be 
made of the proceeds : " If the produce of the sale is to be 
applied by the executors in the execution of their office, a power 
to sell will be implied to the executors," per V. C. in lyiden v. 
Hyde, (2 S, 8f S. 238,) where the direction was that the residue of 
the testator's landed property should be converted into money, 
and dealt with by the executors in the execution of their office. 
On a sale by the executors, the purchaser objected that they had 
no power, but the Master reported that the executors could 
without the concurrence of any other person legally and effec- 
tually convey the estate to the purchaser, and the report was 
confirmed on exceptions. 

[If the proceeds of the sale be not distributable by the execu- 
tors, then the heir will take the estate, clothed with a trust to 
sell. And in those cases where the power is implied to the 
executors, they take simply a power and no estate. " Till the 
power is executed the estate descends to the heir at law ; but as 
soon as the power is executed, the legal estate is in the vendee." 
{Wantfordv, Thompson, 3 Ves, 615.)] 

„. ^^ (2) In a transaction circumstanced like this, the concurrence 

most im- of the heir is the one point to be regarded, as a will defectively 
portant 



enton are 
to convey 
the fee 
under a 
direction 
to sell. 
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. the said hereditaments during her life^ and died on 

&c., leaving the said (ces. q. t.) the children of the 

Contract ^^^^ testator her surviving : And wherbas the said 

by the (executor), as such executor as aforesaid, with the 

executor. \ /' ' 

concurrence of the (heir), as such heir at law as 
aforesaid^ and of them the said (ces, q. U) shortly 
since contracted witfi the said (purchaser) for the 
sale of the aforesaid hereditaments as hereinafter 
mentioned for the sum of £ • Now this indbn- 
Teetatam. TURE WITNESSETH^ that in pursuance of the said 
agreement, and in consideration of the sum of £ 
of sterling money to the said (executor), as such 
executor as aforesaid, by the direction of the said 
(heir) as such heir at law as aforesaid, and also of 
the said (ces. q, t.) as^such cestuis que trust as afore- 
said, paid by the said (purchaser) immediately before 
the execution of these presents in full, for the abso- 
lute purchase of the said hereditaments hereinafter 
described, free from all incumbrances, the receipt of 
which said sum of £ the said (executor) doth 
hereby acknowledge, and the payment whereof to 
him, they the said (ces, q. t.) as such cestuis que 
trust as aforesaid do hereby admit, and from the 
same sum they and the said (executor) do hereby 
release the said (purchaser)^ He the said (heir), as 
such heir at law as aforesaid, as also as one of the 

party in execated was, in fact, (even before the late Act,) no will as to 
eedent^' *^® ^^^ty. (2 Fes. J. 666. 7 Ves. 372. 8 Ves. 492.) Even in 
equity it could not be the medium of putting the heir to his 
election, except in one case [8 Ves. 481, 492,] (which has been 
at once generally disapproved of and always acted on), and that is 
where a personal legacy is given to the heir with an express con- 
dition annexed to it : — he must make good the devise of the 
realty or give up his legacy. {Boughton v, Boughton, 2 Fes. 12.) 
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cestuis que trust under the hereinbefore recited will, 
by these presents doth grant, alien and convey, and 
the suid (executor), as such executor as aforesaid^ and 
in exercise of the power contained in the same will. 
Operative by these presents oarn bargain, and sell (3), and 
^^ ' the said (cestuis que trust) by these presents do 

confirm unto the said {purchaser) and his heirs. All 



Distinction (^) '^^ identity of the operative words in a bargain and sale 
Mween by executors under a naked power, with the operative words in 
^^giij^ the bargain and sale of a U9e, renders it proper to caution the 
•perating student against confounding these instruments. They have no 
Statute of resemblance, though they bear the same name. For besides that 
tJiesornot. the executor's bargain and sale is the execution of a power, it 
passes the common law estate. Hence two consequences : first, 
that uses may be declared on it to third persons ; secondly, that 
it does not require enrolment. It is, however, believed that 
where the bargain and sale under a naked power in a will is to 
pass land^ in p08$n$um, it need not be attended with livery of 
seisin ; for though the language of Littleton is, " that the execu- 
tors may sell the tenements so devised to them, and put out the 
heir, and thereof make a feoffment; alienation and estate, 6y deed 
or without deed, to them to whom the sale is made." {Lit, #• 
169.) And I«onl Coke's commentary on it seems to proceed on 
the supposition of the necessity of a feoffment ; in observing on 
the words in italics, his lordship says, '' and, therefore, if by 
the custom a man devises that a revereion, or other thing that 
lie$ in grant, shall be sold by the executors, they may sell the 
same withoui deed, for the vendee shall be in by the devisor and 
not by the executors." (1 Inet. 1 18 a.) The authority for this 
position is 19 H« 6, which it is proper to mention, because 
Lord Coke previously remarks, '' that what in Littleton's time a 
man might do by custom, he may do by the statutes of 32 & 34 
H. 8, generally." And it would be an unaccountable anomaly, if 
an instrument with livery were required, when the lands are in 
possession, while an instrument may be made without that 
which is the compensatory or substitutive ceremony, viz. sealing 
and delivery, when they are in remainder or reversion. 

K 
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(parceb), together with all and singular the appur- 
tenances to the said hereditaments^ or any of them^ 
Haben- OF any part thereof. [Deeds, supra, p. 46.] To hav£ 
'^'°^' AVD TO BOLD the Said hereditaments hereinbefore 
described^ with the appurtenances^ to and to the use 
Covenant of the said (purchaser) and his heirs. And each of 
^d^xe- ^^^^ ^^^ ^^^^ (*^^ ^^ executor), as such heir at law 
ctttor. and executor respectively as aforesaid^ as concerning 
only his own separate acts and defaults, doth hereby 
( for himself and his heirs covenant with the said 

(purchaser), his heirs and assigns, that he hath not 
made, done, or suffered anything whereby the said 
hereditaments hereby conveyed, or any part thereof, 
povenant can be in anywise incumbered or affected. And 
aue^Sust* ^^^^ ^^ them the said (cestuis q. t), as such intended 
fortiUe. cestuis que trust aA aforesaid (4), severally from the 
other of them, and as concerning only his and her own 
acts and defaults, and those of the said (testator), 
deceased, and to the extent only of his and her share, 
or intended shares of the said purchase money, under 
the hereinbefore recited will, doth hereby for himself 
and herself, and his and her heirs, covenant with the 
said purchaser, his heirs and assigns, in manner fol- 
lowing, that is to say : — [usual covenants for title, ut 
supra, p. 63, viz. good right to convey-^or quiet enjoy- 
ment— free from incumbrances— for further assurance, 
extending to the acts of heir, executor, and cestuis que 
trust and testator, ante, p. 125.] 
In witnbss^ &c. 

■1 . ■ ■ , , ^ . 

Cettoisqae (4) Persons entitled to the money arising from the sale must 

co^anant ^^*®' '^*^ *^® °®"*^ covenants for title (3 Atl. 264), except when 
for tiUe. snch money is to be first applied in payment of debts which are 
unpaid at the time of the side. (3 Ves. 233, 504.) 
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i>RECEDEN T Vltl. 



CONVETANCB ON A SuB-SALE, IN WHICH THE ORI- 
GINAL Vbn!i>or AND Wife and a Mortoaobb in 
Feb^ concur with a Sub-Vendor ; — ^a Rent- 
Charge AND an Executory Interest are re- 
leased. 



Parties. This INDENTURE^ made &c., between (mortgagee 
of the first part, (vendor and wife) of the second part, 
(annuitant) of the third part, (executory devisee) of the 
fourth part, (sub-vendor) of the fifth part, and (pur- 
Reeitals. choser) of the sixth part : Whereas by indentures 
l^^lL^o ^^ lease and release bearing date respectively &c., 
^8«« the release made between A. B. of the first part, 
(vendor's testator) of the second part, and (Aw dower 
trustee) of the third part^ for the valuable considera- 
tions therein expressed the hereditaments herein- 
after described were conveyed to the said (testator) 
and his heirs, to such uses generally as he should 
appoint by any deed or deeds to be executed as 
therein mentioned^ "or by his last will and testa- 
ment^ or any codicil or codicils thereto'* (1), and 



Beferanoe (1) This part of the power may, however, be omitted from 

TO^of ^® recital with propriety, even when the will of the donee ex- 

appointkig pressly adverts to it, when it is perfectly clear that the will 

^^ ^^ operates on the testator's remainder in fee. And in conformity to 

omitted, the principle established in Sir Edward Clere'a case (6 Co. 17 b, 

Cro. E. 877. Cro. J. 31), that a general disposition will not 

dispose of what the party has only a power over, unless it is 

neoessaryto satisfy the words of the disposition ; ft power has 

k2 
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subject thereto to the use of the said (testator) for 
his life, with remiUDder to the use of the said 
{trustee) and his executors during the life of the 
said (testator)^ in trust for him and his assigns, with 
remainder to the use of the said testator and his 



been held to be executed under a will only in those cases where 
the words of the will cannot be satisfied without its operating as 
an appointment^ or where there is some description of, or allusion 
to the property which is the subject of the power. (2 Bro. R, 
207. 3 Ves. 467. 7 Ves. 391. Dean v. RoaJee, bB.ifC, 720.) But 
the mere allusion to the power, as in the will presently recited, 
does not convert the devise to an appointment. 

It may be observed here, that it has been recently held, that 
the will of the donee of a power devising freeholds and copy- 
holds, without any reference to the power, may as to the free- 
holds be a devise, if capable of enuring as such, and as to the 
copyholds be an appointment, if incapable of passing them in 
any other way. (Jawxs v. UeweUyn, 1 Turn. 104.) 
Difference [In determining whether a will was or not an execution of a 
between power, there was a marked distinction between a power operat- 
operating ing on personalty, and one acting upon real estate. If the sub- 
by power ject matter of the power were personal estate, and the intention 
over real 
or per- to execute the power being only to be inferred from the language 

lonal of ^^ ^jii itself, then it was not permitted to show by extrinsic 

estate, in 

deter- evidence, that, from the testator's circumstances, he must have 

°^^S intended to execute the power, as otherwise he had.not at the 

whether 

the power time of making the will any property equal to the sum he was 

was ezer- disposing of. Such a state of things it was considered was not 
cised. 

conclusive evidence of an intention to exercise the power, for as 

a will of personalty spoke from, and comprehended the per- 
sonalty at the death, the testator might have contemplated that 
the will would operate on his own absolute property, acquired 
subsequently to its date. So that a person in most indigent cir- 
cumstances, having a power of appointment over £1,000, and 
bequeathing that sum, without referring to the power, was held 
to refer rather to a contemplated acquisition of that sum, than 
to the power he then had over a similar amount. Identity of 
:the sum in the power with the amount bequeathed was no 
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Mortgage heirs : And whbrbas by indenture of grant and con- 
veyance^ bearing date &c.y (after October 1845); and 
made between the said (testator) of the one part, and 
(mor^^o^ee) of the other part^ for the considerations 
therein mentioned the said (testator) did convey to 
the said (mortgagee) and his heirs the said heredita- 
ments, but subject to a proviso for redemption on 
payment by the said (testator) to the said (mortgagee) 
of the sum of £ , with interest at five per centum per 
annum, on the day of thence next ensuing : 

evidence of intention. The state of the law is thus stated hy 
Knight Bruce, V. C, in Daoiea v. Thoma ( 1 3 Jur. 384.) There the 
testatrix having a power of appointing £1,000, bequeathed 
legacies exactly amounting to £1,000, having no other property 
at her will and death than her clothes. The V. C. said, " It 
rests with those who contend that the words the testatrix has 
used are not to receive what is their correct interpretation, 
namely, to give her own propertp^-^io demonstrate that that 
should be so, the burthen is upon them. They cannot show 
that such was her intention by any reference in her will, to the 
instrument creating the power, for there is none ; they cannot 
show that intention by any reference in her will to the property 
subject to the power, for there is none ; subject only to the obser- 
vation, that according to the state of her affairs her own property 
was of inconsiderable amount at the time ; and if that should be 
looked at, it is in a very high degree improbable she had, by 
giving pecuniary legacies, an intention to give anything else than 
what she had under the power, those pecuniary legacies being 
similar in amount to, or rather being identical in amount with, 
the fund over which JBhe had the power of appointment, llie 
weight of authorities and of principle is, that sums being 
identical in amount with the fund over which the donee of a 
power had authority to appoint, and the mere insufficiency of 
the property to answer the subjects given by the will, and which 
are not given in execution of the power, are not enough to raise 
more than a conjecture, and, therefore, not enough on which to 
found a judicial determination I must, although almost 
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Tej^or's Am o WQBRBAs the Bud {tesUOcT) by his last wUl^ 
bearing date &c.j and duly executed and attested as 
by law required, did devise all his lands and (among 
them) the hereditam^its hereinafter described to the 
said {vendor) and his heirs, but subject to a rent- 
charge of £ to the testator's daughter, the said 



ashamed to say it, decide (against what I firmly and sincerely 
believe to have been the intention of the testatrix) that the 
power of appointment has aol been eiercised." 

[As to redUy, the courts were not tied down by the possibility 
of the testator acquiring future property, for as a devise spoke 
from the date, then evidence was admissible to show that the 
testator had no estate on which the devise could operate, and 
therefore that the estate under the power was intended to be 
devised by an execution of it, though the language of the will 
was genmral in its terms. 

[As, however, the Wills Act made wills of realty, like those of 
personalty, speak from the death, such an alteration would 
have had the effect of compelling judges judicially to assume, 
by analogy to personalty, that a devise of realty by a person 
who had none of his own at the date of his will, though he had 
a power of appointmg realty, was to be referred as intended 
to operate not on the lands subject to the power, but upon 
subsequent acquisitions. But this has been obviated by 
sect. 27 of the Act, which enacts that a general devise of 
real estate shall be construed to include any real estate which 
the testator may have power to appoint in any manner he may 
think proper, and shall operate as an execution of such power, 
unless a contrary intention shall appear by the will ; and in like 
manner a bequest of the pereomU estate of the testator, or any 
bequest of personal property, described in a general manner, 
shall be construed to include any personal estate, or any personal 
estate to which such description shall extend (as the case may 
be)y which he may have power to appoint in any manner 
he may think proper, and shall operate as an execution of 
such power, unless a contrary intention shall appear by the 
will.] 
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CodicU. 



annuitant) {A\ and to the paymeni of legacies of 
£ to eadi of the «aid testator's chUdren on their 
respectively attainingthe age of twenty-one years^and 
as therein mentioned^ and if it should happen that the 
said (vendor) should die unmarried^ or being married 
withoutleaving lawful issue before the time appointed 
for the payment of the legacies aforesaid, then the 
said testator devised hi^ said lands to his sqn, 
the said (executory devisee), party hereto, and his 
heirs (5), but subject to the payments aforesaid : And 
WHERBAS the said testator, by a codicil bearing 
date &c«, and likewise duly executed and attested, 
revoked the devise of the said rent*charge of £ , 

and gave to his said wife a rent-charge of £ ^ 
charged upon the same hereditaments, in like 
manner, and confirmed his said will in all other 



(4) In a case in which a testator devised to his wife for tife^ 
remainder to his sons in fee, '' bat subject to and charged with 
the payment of a yearly rent or sum" to A. for life^ it was most 
preposterously contended that, bectluse the will gave no power 
of distress, it was a mere personal charge and not a rent seek, 
distrainable for under 4 Geo. 2, c. 28, but it was of course held 
a direct charge on the land. (Buttery v. 'Robinson, 3 Bing. 392.) 
Nature of (5) This limitation is an executory devise, for it ifiust enure 
limitation, ^^^her as such, or as a remainder ; and it cannot be the latter, 
because, as the words introducing it are not expressive of a 
general failure of issue, but of a failure of issue before a particu- 
lar event, viz. the payment of the legacies, the previous limita- 
tion to the vendor and his heirs is not diminished to an' estate tail. 
(2 Bos, 8f P. 324. 2 J3. ^ Aid. 44 1 .) And it is a valid executory 
devise, because the event on which it is limited to arise is one 
which must happen, if at all, within the period allowed by the 
law for retaining property in an inalienable state, which is the 
invariable result of an executory devise (Cro. J, 590), except 
. when the antecedent limitation is an estate tail. (1 td. Raym, 
523. 1 Salk. 232.) 
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Be^ and respects : And whbkbas the said testator died on 

probate. - . , 

&c.^ Without having revoked the said will or codicil 

(except as aforesaid) J and the same have been proved 

in the court of : And wherbas some of 

the aforesud legacies have been fully paid, but 

others of them cannot now be paid on account of 

Mortgage the minority of several of the legatees (6) : And 

inonoT 

due. WHBRKAs the said sum of £A. remains due to 

the said {mortgagee^ with the sum of £a for an 
arrear of interest in respect thereof, up to the date 
of these presents, making the aggregate sum of 
£A.+a,asthe said {mortgagee and vendor) hereby 
respectively admit : And whbrbas the said (vendor) 
sometime since contracted with the said (suth-vendor) 
for the sale of the hereditaments bereinafter de- 
scribed, free from all incumbrances, for the sum of 
£4fiOO, but no conveyance has been made in perfor- 
mance of the said contract: And whbrbas the said 
{sub-vendor) hath since contracted (7) with the said 



Origmal 
contract 



Biib-' 
contract. 



£fl»ct of a 
sub-con- 
tract for 
sale. 



(6) [As tbese legacies were solely charges npon the land« and 
Bot merely so in aid of the personalty, they were not within the 
Act 36 Geo. 3, c. 52, s. 32, which only enabled exeeutort or 
adminUtratora to pay an infant's legacy into the Bank to the 
credit of the Accountant Greneral of the Court of Chancery. 
Legacies charged on land are dispositions pro tanto of the 
realty. Jarman, 756. 

[The case is now within the Trustees Relief Act, (10 fc 11 
Vict. c. 96,) which enables all trustees, or other persons having 
in their hands any monies belonging to any trust whatsoever, 
or the major part of them, to pay the same into the Bank of 
England, to the account of the Accountant Greneral of the Court 
of Chancery, and which payment is to be a sufficient discharge 
to such trustees or other persons. {See G, 0. of 10 June, 1848, 
ami Amendment Act, 12 ^ 13 Vict. c. 74.] 

(7) The effect of a contract for sale by one who is himself a 
contractor for sale, is to make the sub-vendor a trustee of his 
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(purchaser) for the sale of the Bame hereditaments^ free 
from all incumhrances^ for the sum of £4^060^ and the 



equitable interest for the purchaser. Lord Eldon has thus ez- 
piabed this doctrine : — " If G. and M. (the sub-Tendors) sold the 
estate to A. B.^ he would have a right that they should convey 
to him such title as they had. So insisting^ he claims no more 
than they would be entitled to if they had not sold their equitable 
interest ; their vendee acquires the same right which they had« 
f • e. a right to call on the original vendor, indemnifying them 
against all costs for the use of their names, to enable them to 
execute the sub-contract, by which they have undertaken to 
transfer their rights under the primary 'contract." (Wood v. 
Griffith, I Sw, 56.) Perhaps, therefore, we may consider that 
in this case strict principle has been relinquished, and that it 
somewhat breaks the analogy between the operation of a con- 
tract on an equitable interest, and that of a conveyance on legal 
estates. For if a person seised of a legal state beneficially con- 
tracts to sell, he originates an equitable interest in the vendee, 
and completely transfers the usufruct to him ; whereas the effect 
of a contract is, on grounds of general convenience, somewhat 
straightened when the vendor has nothing but the usufruct. 
The conclusion adverted to is, however, perfectly consbtent 
with what equity has done in other cases ; for a contract by 
one who is a r etfai fue tru$t, or who has mortgaged in fee, is in 
the same predicament with that of a sub-vendor ; and there has 
never been a doubt that a mortgagor or ce8/ut gue trtut is a 
trustee of hb equitable interest for the vendee. 
Rights of [It seems to be a result of the decisions on cases of sub- 
rab-pur- contract, that the last purchaser has no power to compel the 
original vendor to convey immediately to him, although the 
intermediate purchaser so requests, and is willing to join in the 
conveyance as a directing party. The original vendor's answer 
to the second purchaser is, that he is a stranger, and it was no 
part of his, the vendor's contract, to convey to any one but the 
party with whom he contracted : that contract he is willing to 
complete, and then the second purchaser can obtain the convey- 
ance to which his contract entitles him. Though the first 
purchaser can and may sell the benefit of his contract, and all 
his rights under it, yet the cases show that those rights are not 
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said (vendor) hath consented to convey the said here- 
ditaments to the said (purehoier) in the manner 
hereinafter appearing, in performance of the «aid con- 
Mortgagee tract : And whbrbas it has been agreed that the said 
JSw*^ aggregate sum of £A. +a, due to the s^d (mortgagee) 
as aforesaid, shall be paid to him out of the said sum 
of £4flO0, the purchase money agreed to be given by 
the said (sub'-vetulor) as aforesaid, in ccmsideration 
whereof the said (mortgagee) hath agreed to convey 
the said hereditaments in the manner hereinafter ap- 
andannai- pearing : Ani> wherbas the said (annuitant) hath 
iwe^ '*" agreed to release the said hereditaments from the 
and eze- gaid rent-charge of £ : And whbrbas the said 

cutoxy de- , ' 

▼iaee to (vendor) IB married, and has children, in considera- 
tion whereof the said (executory devisee) hath agreed 
Unsold to concur in these presents: And whbrbas the 
ample for Other lands devised in the before recited will, ex- 
legacies. clusive of those wliich are hereinafter described, 
are of ample value for payment of the said un- 
paid legacies, and therefore the sidd (purchaser) 
has agreed to accept an indemnity out of such 
lands against the same legacies, to be given im- 
mediately after the execution of these presents : 

to compel an immediate conveyance to himself^ but to nse the 
first purchaser's name to compel a conveyance to such first 
purchaser, who will then be a trustee for the last purchaser^ sad 
compellable to convey. It seems beyond a doubt that where a 
. vendor is entitled to any covenant from the purchaser* as on a 
sale of leaseholds, no other person can be introduced as a 
covenantor, and therefore not as a purchaser. The result of the 
vendor's refusal to convey direct to a sub-purchaser, is to cause 
the additional expense of the conveyance to the first purchaser, 
and the ad valorem stamp duty for an immediate conveyance 
would only have required the ad valorem on the last purchase 
money.] 
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ToBtatmn. Now THIS Indbnturb witnbsssth, thttt in per- 
formance of the said recited agreement, and in con- 
sideration of the said wm of ^A.+a, sterling money, 
(part of the said first mentioned pmrchase money 
of £4,000) y to the said {mortgagee) paid by the said 
(purchaser) f immediately before the execution of these 
presents, by the direction of the said (peudar and 
mb^vmdor) respectively, in discbarge of all principal 
money and interest due to. him as. aforesaid, the 
receipt of which said sum the said (mortgagee) doth 
hereby acknowledge, and therefrom release the sidd 
(purchaser) and also the said (vendor and syA^vendor)^ 
And also in consideration of the sum of iE3,500 of 
sterling money, residue of the said first mentioned 
purchase money to the said (vendor) paid by the 
said (purchaser) at the time aforesaids by the direc- 
tion of the said (sttb-vendor), making with the said 
sum of £500 the aggregate sum of i^4,000, (the con- 
sideration in the first recited contract,) the receipt 
of which said sum of £3,500, and the pa3rment of 
which said sum. of £1500 to the said (mortgagee) as 
aforesaid, the said (vendor) doth hereby acknowledge, 
and from both of the said sums doth release the 
s^d (sub- vendor and purchaser) ; and also in con- 
sideration of the further sum of £80 of sterling 
money to the said (sub-vcTidor) at the time aforesaid 
paid by the said (purchaser), making with the said 
sum of £4,000 the aggregate sum of £4,080, the 
full consideration agreed to be given by the said (pur^ 
chaser) for the purchase of the said hereditaments, 
and the fee simple thereof, free from all incumbrances, 
the receipt of which said sum of £80, and also the 
payment of the said sum of £4,0(X) as aforesaid, the 
. said (sub vendor) doth hereby acknowledge, and from 
each of the said sums respectively doth hereby re- 
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lease the said (purchaser) ; Hb the said {mortgagee) , 
as such mortgagee as aforesaid, at the request of the 
said {vendor)^ and with the approbation of the said 
(stA'Vendor), by these presents doth grant, alien^ and 
convey ; and the^ said (annuitant), to the intent to 
extinguish his aforesaid rent-charge of £ , doth 
by these presents release ; and the said {executory 
devisee), to the intent to dispose of and extinguish his 
executory devise under the hereinbefore recited will, 
by these presents doth release (8) 3 and the said 
{vendor and Mary his wife, and sub^vendor), by these 
presents (as to the said Mary, the wife of the said 
{vendor), intended to be acknowledged by her pur- 
suant to the statute for the abolition of fines and reco- 
veries), do respectively grant, alien, convey and confirm 
unto the said (purchaser) and his heirs. All (parce&), 
together with all and singular the appurtenances to 
the said hereditaments, or any of them, or any part 
Habea- thereof. (Deeds, ante, 46). To havb and to hold 

diixn* 

the said hereditaments hereinbefore described, with 
the appurtenances, to and to the use of the said 
(purchaser) and his heirs. 

Ezecatory (g) The release of the executory devisee [before the late 

interest 

now the ^^^^ operated by extioguishment, by being made to one who 

subject of had a freehold estate. 

No executory interest^ whether future use, executory devise, 
or contingent remainder, was [previous to the late statute 8 & 9 
Vict. c. 106 J grantable by any common law assurance or con- 
veyance derived from the Statute of Uses. The only mode of 
transferring it to a stranger, or (who was in the same situation) a 
person who had not a vested estate in the premises, was by 
matter which worked an estoppel on the grantee and those 
claiming under him. [By the 8 & 9 Vict. c. 106, a contingent, an 
executory and a future interest, and a possibility coupled with an 
interest in any lands or tenements, are disposable by deed, 
ante, 15, 16.] 
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CoTenants. [Covenant by mortgagee^ and executory devisee, 
that they have done no act to incumber^ and by an- 
mdtant to same effect See ante, p. 130.] 

And each of them the said {vendor and sub^ven" 
dor) (9), for himBelf and hisheirs^ doth hereby covenant 
with the said (purchaser), his heirs and assigns^ in man- 
ner following, that is to say, that notwithstanding any 
thing made, done, or suffered by the said {mortgagee, 
vendor and Mary his wife^ suh^vevidor, annvitant, and 
executory devisee,) or by any of them, or by the said 
{testator), deceased, they the said granting parties^ 
some or one of them, have or hath [good right to 
convey^^for quiet enjoyment free from incumbrances, 
as ante, p. 63, adding to the latter, particularly from 
all the legacies hereinbefore referred to, or so many 
or such parts thereof as now remain unpaid (10), 
and for further assurance."] 

In witness^ &c. 



Hie sab- 
Tendor 
should 
eovenant 
for title. 



Hffbct of 
fhe lega- 
eieflon the 
estate. 



(9) tt is a common, but I believe unaathorized practice, for 
the original vendor alone to covenant for the title. The ground 
of it is, that the liability of the sub-vendor on his covenant is 
balanced by no counter liability ia his favour. This argument, 
it is conceived, proves too much. 

(10) We may notice that these legacies are incumbrances, and 
affect the lands in the possession of the purchaser, because they are 
in the nature of specified or scheduled debts (2 Cha. Ca, 221) ; and 
when a person devises his land charged with the payment of his 
debts, and they are specified [so as to render the payment of them 
practicable, and the duty so to do definite], a purchaser or mort- 
gagee is bound to see to the application of his money. But debts 
have a priority to legacies. Hence a general charge of debts 
exempts a purchaser from any liability on account of the legacies* 
{Amh. 188.) [See ante^ p. 108, for a fuller discussion of the 
subject.] 



148 



Cinwej^oMe under a Decree for Sale. [pbec. ik. 



PRECEDENT IX. 



Parties. 



Recitals. 

1. Feoff- 
ment in 
fee. 



2. Will. 



Livery of 
Q^sinis 
llie real 
convey* 
ance. 



CONVBTANCB BT DSVISBBS IN TRUST FOR SaLB, 
IN PURSUANCB OF A DeCRBA OF THB GoURT OF 

Chancbrt. 



This Indbnturb^ made ftc, bbtwbbn (trustees) of 
the one part and (purchaser) of the other part : 
Whbrbas by indenture bearing date &c., and made 
between (feoffor) of the one part and (testator) of the 
other part, and by liyery of seisin (1), a memorandum 
whereof is endorsed on the same iudeHtiire^ for the 
valuable consideraticms therein expressed ceitain 
hereditaments hereinafter described were conveyed 
to and to the use of the ^aid (purchaser) and his heirs. 
{^If conveyance were by lease and release to dower uses, 
see ante, 79« ^ simply in fee, ante, 33. If by grant, 
see ante, 133.] And whbrbas the. said (testator), 
being seised as aforesaid^ did by his last will^ bearing 
date &c.^ and duly executed and attested as by law 
required, devise all his real estate to the said (trustees) 
and their heirs, upon trust to receive the rents and 
profits of his said hereditaments for the remainder 
of the leases thereof, and apply such rents and 
profits for the use of such children as he should leave f 
and after the expiration of the said leases, upon 

trust that they or the said trustees^ or the survivor 

■ ■-■---■-■-- 

(1) As livery of seisin is the real con?eyance« and the written 
document which accompanies it only a record of that fact (Co, 
lAti, 281), it would be evidently inaccurate m reciting a feoff- 
ment to ascribe the effect to the indenture solely. 
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of them^^and his heird^ should^ as soon as conveniently 
might be^ sell the same hereditaments^ ^' either by 
public auction ot private contract^ and together or 
in parts^ for the best price that could be got for the 
same. And the said testator directed that the money 
arising from such sale should be paid to the said 
trustees ^or the survivor of them ; and that the 
receipts which should be given by them or him for 
such money should bealegal dischargeto the person or 
Death and persons paying the same (2)." And whereas the 
P«>^**' said testator died shortly after the date of his said 
will^ without having altered or revoked the same^ 
leaving the said {one of the trustees) his eldest son 
and heir at law; and the said will was on &c. 
DocTM. proved in the court of : And whereas (3) 

by a decree of the High Court of Chancery^ made 
cm the day of by his Honor the Master of 

the Rolls [or by his Honor the Vice-Chancellor 
Kindersleyy or Stuart^ or Wood]y in a cause where- 
in A. B. on behalf of himself and all other the 
creditors of the said {testator) was plaintiff and the 
said {trustees) and others were defendants (4), it 



(2) [Ab the sale is made under the authority of the court, an(l 
paramount the duty and power of the trustees, it is not necessary 
to state the trusts or recite the devise further than to show that 
the legal estate is in the trustees.] 

(3) In this Precedent all the proceedings which intervene be- 
tween the will and the sale are set forth ; aiid though the writer 
has professed brevity, he has deemed it proper to exhibit the 
mode in wluch they are recited, as circumstances may render it 
desirable that evidence of the whole chain should be preserved 
and embodied in the conveyance. In general, however, a recital 
of their ^result, with- a particular recital of the order or decree 
under which the conveyance is made^ is sufficient. 

On the ^*^ [^® author's Precedent was framed for the only case 
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was declared that the aforesaid will of the said 



right of which in his time gave general creditors a claim against the real 

crediton to estate, y'lz. of the testator being a trader within the statutes re- 
payment 
ont of lating to bankrupts^ The 47 Geo. 3, c. 74, was the first Act which 

real estate, gave nmple contract creditors any claim on the realty^ and then 
only where the devisor was a trader. Persons in any other class 
of society might '' sin in their graves " by devising or allowing 
their estates to descend, by which means simple contract debts 
were left unpaid. This state of things which was attempted to 
be remedied, bat without success, when the Act (11 Geo. 4 & 
1 W. 4, c. 47) was passed for amending the laws relating to 
the payment of debts out of real estate, was ultimately cor- 
rected by 3 & 4 W. 4, c. 104« which provides that " when any 
person shall die seised of or entitled to any estate or interest in 
lands, tenements, or hereditaments, corporeal or incorporeal, or 
other real estate, whether freehold, customary-hold, or copyhold, 
which he shall not by his last will have charged with or demsed 
subject to the payment 0/ his debts, the same shall be assets to be 
administered in courts of equity for the payment of the just 
debts of such persons, as well debts due on simple contract as on 
specialty ; and tEat the heirs at law, customary heirs, and 
devisees of such debtor, shall be liable to all the same suits in 
equity, at the suit of any of the creditors of such debtor, whether 
creditors by simple contract or by specialty, as the heirs at law 
or devisees of any persons who died seised of freehold estates « 
were before this Act liable to, in respect of such freehold estates, 
at the suit of creditors by specialty, in which the heirs were 
bound : Provided always, that in the administration of assets by 
courts of equity under and by virtue of this Act, all creditors by 
specialty in which the heirs are bound shall be paid the full 
amount of the debts due to them, before any of the creditors by 
simple contract or by specialty in which the heirs are not bound 
shall be paid any part of their demands." By this Act simple 
contract creditors are placed upon the same footing (though post- 
poned in priority) as creditors by heir-binding specialties were 
hrfore the Act* Now the act of 1 W. 4 enabled the court to direct 
conveyances by infant heirs or devisees ; and doubts having arisen 
whether the court could direct mortgages instead of sales of in- 
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testator was well proved (5)^ and ought to be esta- 
blished^ and the trusts thereof performed ; and it was 
ordered that it should be referred to the Master of 
the said court in rotation to take an account of what 



fants' estates, the 2 & 3 V.ct. c. 60, was passed, which reciting 

only the 1 W. 4, c. 47, enacted that the provisions of the said Act 
should extend to authorize courts of equity to direct mortgages 

as well as sales to be made of the estates of such infant heirs or 
devisees. It has been doubted whether, as the last Act does not 
refer to the 3 & 4 W. 4 (which let in simple contract creditors), 
but only the prior Act, which was confined to specialties, the court 
can authorize a mortgage of an infant's estate for payment of 
simple contract debts as well as specialties ; and at all events it 
is said that where there are none but simple contract debts, the 
Act of Vict, does not apply, for the power of the court over the 
estate in relation to such debts was only as it existed at the time 
of 3 & 4 W. 4, and as there was then no power to mortgage, it 
required an express enactment to enable the court afterwards to 
do so, and which the act of Vict, does not give.] 

[This doubt, if well founded, would only arise in the case of 
if^ants or pwBona of unaownd mind (not so found), for if the 
heir or devisee were aui Juris he could elect whether, the court 
should order a sale or mortgage ; so also* if the heir or devisee 
were a married woman, she and her husband could by joining in 
the deed under the Fines and Recoveries AboliUon Act effectually 
mortgage the property. As to lunatics, it is suggested that the 
27th sect, of 1 W. 4, c. 65, by which the L.C. is enabled to order 
the estates of lunatics to be sold or charged by way qf mortgage 
for the discharge of any incumbrances on his estates, or for any 
other purposes, will meet any difficulty as to that class of persons. 
{See 11 & 12 Vict. c. 87. and Horsey's Anal, qf the TVustee 
Act, 1850, sec. 29, pp* 12, 36.)] 
Heir not (^^ t^' ^*® formerly considered necessary that the heir at law 
necessary should be a party to such a suit, and that the will should be 
S^tore* P"*^®^ against him (1 Dank Ch. Pract. 325), but it is now de- 
suit cided that in suits by creditors under the 3 & 4 W. 4, c. 104, the 

heir at law is not a necessary party. (5 Bea. 398. 16 Sim. 71.)] 
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was due to the plaintiff and all other the creditors of 
the said testator ; and also to inquire and state to the 
court of what real estates the said testator was seised 

Mafter'B at the time of his death : And whbrkas James 
William Farrer, esquire, as the Master in rotation 
to whom this cause was referred, in pursuance of the 
said decree made his report, bearing date the 
day of , and thereby certified (among other things) 
that there was due to the plaintiff and the several 
other creditors of the said testator in the first schedule 
to his said report named, the several sums set oppo- 
site to their respective names ; and the said Master 
also found that the said testator was at the time 
of his death seised of or entitled to,, amcmg other 
real estate, the hereditaments hereinafter described : 

Order on And wherbas by a decretal order made on the 

nirtber 

directions, hearing of the said cause for further directions on 
the day of ^ it was ordered that the real 
estates of the said testator should be sold, with the 
approbation of the said Master, to the best purchaser 
*or purchasers that could be gotten for the same, .to 
be allowed of by the said Master, wherein all proper 
parties were to join as the said Master should direct. 
And it was ordered that the money to arise by the 
said sale should be paid into the bank with the privity 
of the Accountant-General of the said court, to the 
credit of the said cause, *^ The account of (as in the 
order), subject to the further order of this court (6) : 



Peenliari- [(6) The chief peculiarities of sales under tke aathority of 

8^ by*the ^^^^ "^ equity were and are:— Ist. That even before the aboli^ 

Court of tion of auction duty by 8 & 9 Viet. c. 16, they were not liable 

^^'^' to any auction duty. 2nd. That in general no deposit is required 

to be made on the sale, the exception being principally in the 
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Sale by And whbrba3^ in pursuance of the said decretal 

case of timber Bales and building materials. (Smiiht Ch, PracU 
183 — 220.) 3rd. That the contract is not, as in ordinary sales by 
auction or private contract, complete when the agreement is 
signed, bat only when the Master's report of the allowance 
of the purchaser (which the purchaser must obtain) is abso- 
lutely confirmed, after which the purchaser is entitled to a 
conveyance on payment of his purchase money, and after 
giving notice of his intention may apply to the court for leave 
to pay it into the bank, and to be let into possession, which 
he is entitled to be, except in the case of a colliery (8 Fe«. 502 ; 
1 Term 70), from the quarter day preceding his purchase, paying 
his money before the following quarter day ; but a purchaser will 
not be entitled to the rents beyond that period, though his 
money were lying idle, and although it is only in special cases 
that a purchaser is permitted to pay his purchase money with- 
out prejudice to his making objections to the title. (1 De G, Sf S» 
689 — 691 • 18 Law J. 157 ') 4th. If he enter into possession he 
will be compelled to pay the money into court, although he 
entered with the permission of the parties in the cause, for the 
court only can give such permission. And as he has submitted 
to its jurisdiction by the act of purchase, if he enter before the 
contract is completed, he may be restrained by injunction from 
committing waste. 5th. A purchaser may obtain a more complete 
investigation of a title than he can under an ordinary sale with- 
out suit. (Jenkins y. Hiies, 6 Vea. 646. 2 Dan. C. PracL 633, 
911.) His title is no otherwise better by purchasing from the 
court. He must in addition to ascertaining the goodness of the 
title, see that the sale has been made according to the decree, for 
if the Master has exceeded or mistaken his power, the conse* 
quences may fall on the purchaser if he does not object. He 
must also see that all necessary parties are before the court, for 
if he take a title which a decree in an imperfect suit does not 
protect, he must abide the consequences. Error in the decree in 
a matter which rests with the court does not necessarily 
affect the purchaser. (2 Dan. Ch. Pract. 911.) 6th. The 
court having a power over the contract will open the biddings 
after the estate is sold on a mere advance of price, if 

L 2 
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ordcr^ the hereditaments hereinafter described were 
on the day of put up for sale by public auction, 
with the approbation of the said Master^ at , in 

several lots, according to certain printed particulars 
and conditions of sale, at which sale the said 
{purchaser) was declared to be the highest bidder for 
and purchaser of the said hereditaments at the sum 
Report of £ : And whbrbas by the report of the said 
pur^uwr. ^^^^ made in the said cause, dated , the said 
(purchaser) was reported and allowed by the said 
Master to be the purchaser of the said hereditaments ; 
and by an order made in the same cause on the 
said report stands absolutely confirmed: And 
OFderfor WHBRBAS by another order made in the said cause 
^^^IJJJg** on , the said (purchaser) by his counsel admitting 
money. xh^X he was satisfied with the title to the said here- 
ditaments, was directed to pay his purchase money 
into the bank with the privity of the said Accountant- 
deemed sufficient, of which sufficiency the court has laid down 
no certain rule. It must be for ditubatantial sum (14 Ves, 151) 
with reference to the purchase money ; not less than £40, and 
usually 10 per cent, on last bidding. (3 Mad, 484. 4 Mad, 480.) 
The biddings may be opened more than once, and by the same 
party (16 Ve8. 140), at any time before the report is absolutely 
confirmed ; but as a general rule the court will not open the 
biddings after the Master's report is absolutely confirmed, unless 
the advance be considerable and the circumstances peculiar; 
but fraud is of coarse a sufficient ground. (Sug, V, 8f P. 
Dan, Ch. Prac, tit. " Sales,")'] 

Conveyances made under a decree are to be settled by the like 
rule as men of judgment among conveyancers would approve 
(3 Aik, 267), [and the Master generally directs the draft to be 
laid before a conveyancer to advise upon it ^ as is likewise the 
practice with regard to an abstract when a reference as to the 
title is before the Master. {Flower v. Walker, 1 Rusi, 412. 
2 Dan, Ch. Pract, 899.)] 
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General to the credit of the said cause, *' The account 
^^r* ^^/* (^ *^ order) : And whsrbas the said {pur- 
i>^Jy- chaser) y in pursuance of and agreeably to the said last 
recited order, paid the said sum of £ into the bank, 
as appears by the office copy of the receipt of one of 
the cashiers of the said bank and of the certificate of the 
Testatum, said Accountant- General : Now this indenturb 
WITNESSETH, that in consideration of the payment as 
aforesaid of the said sum of £ by the said (p«r- 
chaser)^ the payment and application of which said 
sum in manner aforesaid they the said {trustees) do 
hereby respectively acknowledge, and therefrom re- 
lease the said purchaser), they the said {trustees), ac- 
cording to their several interests in the said premises 
OperatiTo and in pursuance of the said recited decretal order, do 

part. 

grant, alien and convey to the said (purchaser) and 
his heirs. All {parcels), together with all and singu- 
lar the appurtenances to the said hereditaments or 
any of them, or any part thereof, belonging. 
IDeeds, ^c, ante, 46.] 
Haben- To HAVK AND TO HOLD the Said hereditaments 

dum. 

hereinbefore described, with the appurtenances, to 
and to the use of the said (purchaser), and his heirs 
and assigns. 

[Covenant by the trustees that they have done no act 
to incumber, ante, p. 130.] 

In WITNESS, &c. (7) 

(7) [Alterations in the practice of sales by the court have 
been produced by the Chancery Act of 1852. The general 
eflFect of these is, that sales are now made by the judge at 
chambers through the medium of his chief clerk; that the 
title is previously investigated by one of the conveyancing 
counsel appointed by the Lord Chancellor, and that generally 
what was formerly done by the Masters is now done by the 
judge and chief clerk at chambers. (See Heminga' Equity 
Statutes and Orders of 1852.)] 
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PRECEDENT X. 



CONVKTANCB IN FbK OF FrBSHOLOS, AND CoVS- 
NANT TO SURRBNDBR CoPTHOLDS, BY A MoRT- 
OAGBB, WITH PoWER OF SaLB, THB MoRTQ^^GOR 
JOINING TO CONFIRM GBNBRALLT, TO COVBNANT 
FOR THB TlTUBj AND TO CONCUR IN THB CoVB- 
NANT TO SURRBNDBR THE CoPYHOLDS OF WHICH 
HB HAS THB LB6AL EsTATB. 



wiU. 



Parties.] Thi8 Indenturb, made &C.J BBTWBBN {mortgagee) 
of the first part, {mortgagor , the vendor) of the second 
Bedtalfl. p&rt, and {purchaser) of the third part : WHBR|(Aa 
Seidn and {vendor's testator), late of &c.j was at [the date and 
publication of bis will hereinafter recited, and so con- 
tinued tOj if an old toill] the time of his death, seised 
in fee of divers hereditaments, and among them of the 
freehold and copyhold hereditaments hereinafter de- 
scribed, and hi^ving surrendered the latter to the use 
of his will (1) ; and by his will bearing date , duly 



Will as to (0 Such a will is in fact a declaration of the uses which the 

copyholds surrender is to effectuate, and the dcYisee b in hy the surrender. 

operates as _, _, 

a declara- ^® statute 66 Geo. 8, c. 192, m genend cases supplied the 

tionof uses absence of the previous surrender; but when the surrender was 

surender. ^^^ merely formal, as in a devise by a married woman who is 

separately examined by the steward at the time of the surrender, 

it is still necessary. {Doe v. Bartle, 5 B. ^ Aid. 492.) 

Power of \The above statute did not enable a testator who had never 

^^^°f . been admitted to devise his copyholds, so as to entitle the devisee 
copyholds rj > 

under Wills to be admitted. It only supplied the turrender of a party who 
^^' could have surrendered, which an unadmitted copyholder could 

not. ^nd see Matthews v. Osborne, 17 Jur. 696.] 
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executed and attested as by law required, devised 
to the effect (2) following ; that is to say, the lands 
hereinafter described to Sarah his then wife (but 
since deceased) for her life, with remainder to the 
said vendor in fee^ subject however to the payment of 
Death and the sum of £ to his nephew C. C : And whereas 
^^ the said testator departed this life on without 

having altered or revoked his said will, which was 
on proved in the court of : And 

Legatee WfiEBBAS the Baid (legatee) is an infant, '* and there- 
an mffif^t. £^^ incapable of executing a release of his legacy* ' (3) : 
Mortgage. And whebeas by indentures of lease and re- 
lease bearing date respectively on ^ the release 
being made between the said (vendor) and Emma his 
wife (since deceased) of the first part, the said (testa- 
tar^swid&w), since deceased, of the second part, and 



[The Wills Act, 1 Vict. c. 26, s. 3, enables a devise of copyholds 
" notwithstandiDg the testator may not have surrendered the 
same to the ixse of his will, or notwithstanding that being en- 
titled as heir, devisee, or otherwise, to be admitted thereto, he 
shall not have been admitted thereto/' All fines and fees which 
would have been payable if the testator had been admitted 
or surrendered, are to be payable. 

[As the Act gives no enlarged power to a married woman, a 

surrender to the use of her will, with the usual examination, 

wiU still be required. (5 B. ^ Aid. 492.)] 

J, (2) It is usual to recite the limitations in a will literally, 

tions in a which is proper when their operation is not perfectly certain. 

wfll gene- g^^ when there is no room for constructive interpretation, there 



rally -^ 

dted lite- is no more objection to reciting the effect of a will than of a 

''^» '^^ deed. But the draughtsman must be competent to draw that 
fectly inference. 

(3) [See ante, p. 136, for note as to the means of obtaining a 
discharge from a legacy under such circumstances.] 
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(mortgagee) of the third part, the freehold heredita- 
ments comprised in the said recited will were con- 
veyed to the use of the sidd (mortgagee) and his 
heirs, and the said (vendor) did thereby covenant 
with the said (mortgagee) to surrender to him and 
his heirs the said copyhold hereditaments hereinafter 
described at the following court to be holden for the 
manor of , whereof the said copyhold heredita- 
ments were held, to the intent that the said (mort^ 
gagee) might be admitted tenant thereof, *^ at the will 
of the lord of the said manor," according to the 
custom of the said manor, subject, nevertheless, as to 
both the said freehold and copyhold hereditaments 
to a proviso for redemption on payment by the said 
(vendor) to the said (mortgagee) of the sum of iS , 

with interest thereon at £5 per centum on a day 
therein named and since passed ; and in the indenture 
now in recital is also contained a proviso, that if de- 
fault should be made in payment of the said principal 
sum of £ and interest, pursuant to the proviso 
and covenant therein contained for payment thereof, it 
should be lawful for the said (mortgagee) immediately^ 
without any concurrence on the part of the said 
(vendor) and Sarah his wife, or of the said (testator^s 
tvidow)y absolutely to sell all and singular the said 
freehold and copyhold hereditaments, either together 
or in parcels, and subject to such conditions of sale 
or stipulations as to title as he the said (mortgagee) 
should think fit, for the most money that could be 
obtained for the same, and to convey and assure the 
same premises when sold to the purchaser or pur- 
chasers in fee, or as he or they should appoint ; and 
the receipt of the said (mortgagee) was to be a legal 
discharge to the person or persons paying the same. 



NOTE 4, 5, 6.] 
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Contract 
for sale. 



Appor- 
tioned 
price of 
freehold 
and copy- 
holds. 



Testatom. 



who should not be concerned or obliged to see to the 
application of the said monies (4) : And whbrsas 
the said {mortgagee) hath contracted with the said 
(purchaser) for the sale, as hereinafter expressed, of 
all the said freehold and copyhold hereditaments 
hereinafter described for the sum of £ , and the 
said (mortgagor) approves of the said sale (5), and 
has agreed to join in the present conveyance : And 
WHBREAs the said parties to these presents have 
agreed that the sum of £A. shall be the apportioned 
price of the said freehold hereditaments, and the sum 
of j£B. as that of the said copyhold hereditaments (6) : 
Now THIS Indenture witnesseth, that in con- 
sideration of the sum of £A. + B. of sterling money 



Receipt 
clause re- 
tained in 
the recital. 



A good title 
is obtained 
by such a 
power of 
sale. 

Reason for 
apportion- 
ing pur- 
chase 
money. 



(4) [In the author's Precedent the receipt clause was omitted, as 
he considered it unnecessary by the concurrence of the person 
interested in the surplus money. The editor, however, ventures 
to think that a proper receipt clause is of more advantage, and 
gives greater security to the purchaser, than the joining of the 
mortgagor, inasmuch as he may have mortgaged his equity of 
redemption, and therefore not really be the person interested in 
the surplus ; and, if the mortgagor's concurrence be obtained as a 
waiver of anything he might be entitled to in the mode or con- 
duct of the sale, the possibility of his having parted with his 
equity of redemption renders the conveyance still more insecure. 
(See Foster v. Hoggart, 14 Jur. 760.] 

(5) It is well settled that a mortgagee may make a good title 
to a purchaser under the usual trust or power of sale, without 
the concurrence of the mortgagor. (Corder v. Morgan, 18 
Fes, 344.) 

(6) It is desirable to apportion the price, that there may he a 
correspondence between the conveyance and the surrender. If 
the ad valorem duty for the purchase money of the copyholds, 
which may be affixed either to this conveyance or the surrender, 
be put on the latter, the propriety of apportionment is more ob- 
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to tbe 8idd {mortgagee) paid by the said (purehaser) at 
or before the sealing and delivery of these presents, 
in fiill for the absolute purchase of the said heredita- 
ments hereinafter described^ and the fee simple 
thereof, free from all incumbrances^ that is to say, 
£k. for the purchase of the said freehold heredita- 
ments, and jBB. for the purchase of the said copy- 
hold hereditaments, which is the sum intended to 
be inserted in the surrender hereby covenanted to be 
made as the consideration thereof, the receipt of 
which said aggregate sum of £K. + B. the said 
(mortgagee) doth hereby acknowledge, and from the 
same he, and the said (mortgagor), do hereby 
respectively release the said (purchaser), Hb, the 
said (mortgagee), with the consent of the said (mort- 
gagor), and in exercise of his aforesaid power, by 
OpentiTe these presents Doth grant, alien and convey ; and 
the said (mortgagor) doth grant, alien, release, and 
confirm to the siud (purchaser) and his heirs, Ai.l 
{freehold parcels). [Deeds, ante, p. 46, concerning the 
same freehold and copyhold hereditaments hereby 
released and covenanted to be surrendered.] 

Haben- f q havb AND TO HOLD the said freehold heredita- 

^""- ments hereinbefore deBcribed, with their appurten- 
ances, to and to the use of the said (pwrchaser) and 
CoTenant his heirs. And each of them, the said (mortgagee and 
derthe * mortgagor), doth hereby for himself and his heirs, 
2»^o p«p* covenant with the said ( purchaser), his heirs and 

chaser. 



vioQs. VHien the surrender b made in courts the ad valorem 
duty is on the copy of coQrt roll. (55 Geo. 3, e. 184« Sch. Convef" 
aneeJ) If made oui of court, the surrender is the principal 
instrument as regards the stamp duty. [See Siamp Act, 1850.] 
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asfiigiiB^ in manner following, viz. that the said 
(mortgagor) or his heirs, and the said {mortgagee), the 
latter by way of release of right only (7) j shall, on the 
request and at the cost of the said (pwrckaser), his 
heirs or assigns^ at the next or some other subse- 
quent court, to be held for the said manor of , or 
out of court (8), as soon as may be, surrender into 
the hands of the lord or lady of the said manor for 
the time being, according to the custom of the same 
manor. All {copyhold parcels), to the' intent that 
the said {purchaser) '^ or his heirs '' may be admitted 
Agreement tenant. And it is hereby agreed between the parties 
Bpect totiie ^ these presents, as far as they respectively are in- 
^^1^ ^ terested, that such of the freehold and copyhold 
the pro- hereditaments so devised as aforesaid by the said 

perty. 



Mortgagee (7) The mortgagee took nothing more than an equitable right 

had only |2nder thU covenant, A surrender alone gives but an inchoate 

an equi* 

table estate legal right. The admittance of the tenant is the requiute means 

^ ^^ idfi ^^ perfecting his legal title. (2 JB. Com. 368.) 

^. (8) [By the Copyhold Enfranchisement Act, 4 Sc 5 "V^ct. c. 35, 

admittance s* 86, the loid of any manor, or hia stewaid or deputy, may 
to copy- y^^ ^ customary court, although there be not at the time any 
under re- person holding lands by copy of court roU^ or if there be any 
cent Act. ^xic}^ i\one are present, or only one present. 

[Sect. 87. Any lord, steward, or deputy may grant at any time 
and place, either in or out of the manor, and without holding a 
court, any lands parcel of such manor. 

[Sect. 88. Any lord, steward, or deputy may admit at any time 
and place, and in or out of the manor, and without holding a 
court, any person as tenant to any lands parcel of such manor. 
[Sect. 90. It shall not be essential in any case to the validity of 
the admictsion of any person that a presentment shall be mada 
by the homage, of the surrender, will or other instrument, or the 
fact in pursuance or in consequence of which such admission 
shall have been granted.] 
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testatorj as are not hereby released and covenanted 
to be surrendered, shall be primarily liable for the 
payment of the aforesaid legacy and the interest 
thereof, and for indemnifying the said purchaser, his 
heirs and assigns, from the payment thereof, or 
any contribution in respect thereof, and from all costs 
by reason of suing for or recovering the same legacy 
and interest, or any part thereof. \^Cov€nant by mort- 
gagee that he has done no act to incumber j ante^ p. 105.] 
Covenants And the said {mortgagor) doth hereby for himself 
and his heirs covenant with the said {purchaser) ^ his 
heirs and assigns, that notwithstanding anything 
made, done or suffered by him the said (mortgagor), 
or any of his ancestors, to the contrary, ''he the 
said {mortgagor) is now seised or possessed of the 
copyhold hereditaments hereinbefore covenanted to 
be surrendered, and every part thereof, with their 
appurtenances, for an absolute estate of inheritance 
in fee simple, at the will of the lord of the said 
manor, according to the custom thereof, without 
anything to charge or in any manner incumber the 
Right to same estate (9). And also that, notwithstanding any 
convey g^^j^ thing made, done or suffered by the said 
{mortgagee and mortgagor), or by the ancestors of 
the said {mortgagor) to the contrary,*' they the said 
{mortgagor and mortgagee), or one of them, now have 
or hath good right by these presents to assure the 



Advantage (9) This covenant is evidently in every way correlative to the 
^^*^^ covenant for a seisin in fee of the freeholds, and may therefore 
on surren- be omitted as involved in the covenant for a right to surrender, 

coDvholds (^**'^' P* ^^)' '^^® 8"*** advantage of accompanying a copyhold 
surrender by a deed of covenant to surrender is, that the par- 
chaser may obtain covenants for the title. 



PREO. X.] and Covenant as to CoptfJiolds. 157 

tiiefreo- gaid freehold hereditaments hereinbefore described 

holds; 

to, and to the use of the said (purchaser) and his 
andsnr- heirs, in manner aforesaid; and also to surrender 
copyholds. ^^^ ^^^ copyhold hereditaments, and every part 
thereof, with their appurtenances, in manner 
aforesaid, and according to the intent of these 
For quiet presents. And further, that it shall be lawful for 
enjoymeD . ^j^^ ^^. j (^p^f.chas€r), his heirs and assigns, at all 

times hereafter peaceably to enjoy the said freehold 
and copyhold hereditaments, and receive the rents 
and profits thereof, and of every part thereof for his 
and their own use, without any lawful interruption or 
denial by the said (mortgagor or mortgagee) ^ or either 
of them, or any persons rightfully claiming or to 
claim any interest at law or in equity in the said 
freehold and copyhold hereditaments or any of them, 
or any part thereof, through, under or in trust for 
them the said (mortgagor and mortgagee) y or either of 
them, or through, under or in trust for any of the 
Freefrom ancestors of the said (rnortgagor) : And that clearly 
iij^^^ indemnified by the said (mortgagor)^ his heirs, ex- 
ecutors or administrators, at his and their sole 
expense, against all interests, forfeitures, causes of 
forfeitures, liens, and incumbrances whatsoever, 
made, done or suffered by the said (mortgagor and 
mortgagee)^ or either of them, or any persons right- 
fully claiming any interest at law or in equity in the 
said hereditaments, or any of them, under or in trust 
for them the said (mortgagor and mortgagee) y or 
either of them, or under or in trust for any of the 
ancestors of the said (mortgagor) j or by their or any 
For fhr^ of their means : And also that they the said 



J^iJ^ (mortgagor and mortgagee) respectively, or thfeir 
respective heirs, and every other person right- 
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fully claiming any interest at law or in equity 
in the ssdd freehold and copyhold hereditaments 
hereinbefore released and covenanted to be sur- 
rendered respectively, or any part thereof^ from, 
under or in trust for them or any of them, or 
from^ under or in trust for any of the an- 
cestors of the said {mortgagor)^ shall, at all times 
hereafter, on every reasonable request, and at the 
sole expense of the said {purchaser), his heirs or 
assigns, mahe or do, or cause to be mad€ or done, 
all such further acts and assurances in the law, of 
record or not of record, for more perfectly or satis- 
factorily assuring the said freehold and copyhold 
hereditaments to the said (purchaser) and his heirs 
in manner aforesaid, and according to the true in- 
tent and meaning of these presents, as by him or 
them, or his or their counsel in the law, shall be 
lawfully and reasonably advised and required. 
In wffnbss, &c. 



PRECEDENT XL 



CONVBYANCB OF FrSEHOLDS AND ASSIGNMENT OF 

Leaseholds (1), in consideration of an An- 
nuity GRANTED BY ANOTHER DbBD. 



Parties. This Indentueb, made &c., BETWEEN (vcndor) of 
tixe one part^ and (purchaser) of the other part: 

(1) [See other Precedents on sales of leasehold interests, p09t, 
and Content*. 
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Redtais. Whbrbas the said (vendor) is seised in absolute fee 
of ^e^ simple by purchase for a valuable consideration of 
freeholdB. the freehold hereditaments hereinafter described : 
8. Lease And whbrbas hj_ an kidenture bearing date , 
yean. and made between (le$s&r) of the one part, and (lessee) 
of the other part, for the considerations therein ex- 
pressed certain hereditaments, and among them the 
hereditaments hereinafter described, were demised 
to the said (lessee) from then last for the term 

of ninety-nine years thence ensuii^, under the yearly 
rent of £ , payable quarterly, on the days therein 
mentioned, and subject to the covenants therein con* 
8. AflsigD- tained : And whereas by divers mesne acts, and 
vendor, ultimately by an indenture, dated , and expressed 
to be made between A. B< of the one part, and (vendot) 
of the other part, the hereditaments comprised in 
the last recited indenture were assigned to the said 
(vendor) for the remainder of the said term of ninety- 
nine years, subject nevertheless to the rent and 
covenants contained in the same indenture: Anp 
4. Contract WHBRSAS the said (vendor) hath contracted with 

for sale. 

the said (purcJuiser) for the absolute sale to him of 
the said freehold hereditaments, and the residue of 
the said term in the said leasehold premises, and the 
said (purdhaser) hath agreed in consideration of the 
conveyance to be made to him, to pay or cause to be 
paid to the said (vendor) an annuity of £ , to 

commence from , and be payable thenceforth 
for the term of his natural life (2), by four equal 

PoMhaaer (2) Were the yendor to die before the coaveyance is executed, 

)>y way of ^i^ pajrchaojer would still be entitled to a specific performance of 

annuity is 

entitled to his contract, though by the vendor's death the annuity has 

a comple- ceased, and the consideration has consequently failed. Fur this 

tion 

though csae fiills within the role of equity — that what is agreed to be 
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Tettatam. 
annuity 



before 
payment. 



Annuities 
&c. now 
appor- 
tionable. 



No enrol- 
ment re- 
quired as 
to this 
annuity. 



Use and 
advan- 
tages of a 
warrant of 
attorney 
as a 

collateral 
security. 



Cani>eyanee of Freeholds and Leaseholds, [prec. xr. 

quarterly payments^ the first to be made on 
next ensuing, and the said {purchaser) has agreed to 
charge the said annuity upon the said freehold and 
leasehold premises, and to execute all necessary 
deeds for that purpose, for effectually securing the 
payment thereof, and also jtp execute a warrant of 
attorney to the said (vendor), upon which judgment 
may be forthwith entered up of record in one of Her 
Majesty's courts at Westminster (3) : Now this 

done is considered as actnally performed. (1 Bro. C C. 1 56. 
1 Price, 292. 9 ^e*. 246.) Bat the purchaser could not insist 
upon a specific performance, if the annuity were to become 
due before the vendor's death, and he, the purchaser^ were to 
neglect to pay or tender it, for he has then by laches forfeited 
his right to the aid of a court of equity. (7 Bro, P. C 184.) 
Hence when that is the intention, the agreement should ex- 
pressly entitle the purchaser to a conveyance on payment of the 
annuity up to the death of the vendor, although that event 
happen before the contract is completed, and a payment of the 
annuity having become due shall not have been made or 
tendered. 

[By 4 & 5 Will. 4, c. 22, all annuities and all other payments 
of any description, made payable at fixed periods, under any 
instrument executed after the Act, (l6th June, 1834,) or being a 
will coming into operation after that time, shall be apportioned, 
so that the person interested, his executors, administrators, or 
assigns, shaj^ be entitled to a proppction from the last day of 
payment.] 

It may be observed, that the deed securing an annuity never 
requires enrolment when the consideration is, as in the present 
instance, an estate in land. (2 Brod. 8f Bing. 702. 5 Moore, 
479« 481.) [Annuity Enrolment Acts repealed by Usury Act, 
1854, ante, p. 81.] 

(3) It has long been a general practice for a debtor to execute, 
as an auxiliary security, a warrant of attorney, addressed to one 
or more attorneys of some superior court at Westminster, 
authorizing him or them to acknowledge a judgment for the 
money, which enables the creditor to sue out an ekgit for the 
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Indjbnturb wiTNBSSETH, that in performance of the 
said agreement on the part of the said (vendor)^, and in 
consideration of the said annuity, to be secured pur- 
suant thereto, in full for the absolute purchase of the 
said freehold hereditaments hereinafter released, and 
also of the said leasehold premises hereinafter as- 
signed for the residue of the said term^ the said 
(vendor) doth by these presents grant, alien and 
convey unto the said {purchaser) and his heirs. All 
(freehold parcels), together with all and singular 
the appurtenances to the said hereditaments or any 

whole of the lands of the debtor, (1 & 2 Fife/, c. 1 10,) in the 
same manner as if the judgment had been obtiained in an adver- 
sary suit, the warrant being merely to shorten the process and 
lessen the expense of the proceedings. 
RequisiteB [Warrants of attorney must be executed by the debtor in the 
anteof • P''^®'*^® °^ *"* attorney of the superior courts expressly named 
attorney, by the debtor, and attending at his request, to inform him of its 
nature and effect before the same is executed, and such attorney 
is to subscribe as a witness, declaring himself as such attorney 
and such witness, and no other execution is valid. (] & 2 Vict, e. 
1 10, 88, 9, 10.) Warrants of attorney given by trader8 must be 
filed in the Writ Clerk's Office, within twenty-one days from the 
execution, (3 Geo, 4, c. 39«) or they will be void " to all intents 
and purposes whatsoever." (12 & 13 Vict,c, 106,8, 136. The 
Bankruptcy Act^ 1949.) The latter words are large enough to 
invalidate a warrant of attorney against the debtor himself, 
whether he become bankrupt or not ; but it is considered that 
in accordance with the decision upon similar words in sect. 137, 
as to the filing of judges' orders, they would be restrained to the 
event of the debtor's bankruptcy. {Bryan v. Child^ 14 Jur, 510.) ] 
Vendor for It is also observable that when one sells an estate for an 
enttued to <u)Duity, without any agreement being made respecting the 
have it security to be given for it, he is entitled to have it secured, not 
the estate ^^^^ upon the estate, but also by the bond of the purchaser, 
and by and a judgment to be entered up against him. (8 7« i2. 57. 

M 
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Bab«D- 
dain. 



Tnrther 
testatttm. 



ment of 
leaseholds. 



Habendnm 
of the 
leaseholds. 



of thenij or any part thereof. [Deeds, SccJ] To 
have and to hold the said hereditaments hereinbefore 
described, with the appurtenances, to and to the use 
of the said (purchaser) and his hdrs: And this 
Indbnturb furthbr WITNESSETH, that for the con- 
siderations aforesaid, the said (vendor) doth assign 
to the said (purchaser), '^ his executors, administra- 
tors and assigns/' All (leasehold parcels (4) ), all of 
which same premises are comprised in and demised 
by the hereinbefore recited indenture of lease, bearing 
date as aforesaid, together with the fixtures (5) belong- 
ing to the said (vendor) in the said premises, (appur-- 
tenances, ut supra), together with the said indenture of 
lease and the assignments thereof: To have and to 
HOLD the said leasehold premises herebyassigned tothe 
said (purchaser), '' his executors, adminii^trators and 



Mode of 
describing 
parcels in 
assign- 
ments. 



As to 

fiztores 

passing 

without 

express 

mention. 



(4) It ia a common practice to describe the parcels of an 
assignment in the recital of the lease. In this instance they are 
introduced into the operative part. The difference is immaterial. 
Bat when the parcels are described by reference to the lease^ par- 
ticular care must be taken that the reference is correct : an error 
would be fatal. {Toueh» 77$ supra, ».) 
- (5) la the absence, however, of any stipulation or express 
grant, common fixtures would pass to the purchaser. (2 B. 8f C. 
76.) Sir £• Sugden, speaking with reference to contracts, ob- 
serves, that it is proper to make some provision as to articles not 
properly fixtures. (F. 8f P. 38, 9th ed.) Lord Hardwicke 
has said, that if a man sell a house where there is a copper, or a 
brewhoase where there are utensils, unless some consideration 
was given for them, aad a valuation set upon them, they would 
not pass. (1 AtJh 4780 As in the present instance, by an 
express grant of the fixtures, those articles which are not legally 
comprehended under that denomination, may be assumed to be 
intended not to pas9 ; the clause may be continued thus — " and 
all the other appurtenances to the said leasehold hereditaments, 
except such articles as are not proper fixtures.". 
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asaigns^'' for the residue of the said term of ninety- 
nine yearsj subject to the payment of the rent, and 
the performance of the covenants, conditions and 
agreements which are on the part of the lessee, his 
executors, administrators and assigns, to be paid, 
observed and performed, and also subject to the 
agreement under which the said rent hat been appor- 
tioned, and only £3 ayear,-part thereof, is paid for 
l.CoTenant the said leasehold premises hereby assigned : And 
title. the said (vender) doth hereby for himself and his helri^ 
covenant with the said (purchaser), his heirs, '' exe- 
cutors, administrators,'' and assigns (6), that not- 
withstanding anything made, done or suffered by 
the said (vendor) to the contrary, ''the aforesaid 
indenture of lease is at the time of the execution of 
these presents a valid and subsisting lease for the 
premises hereby assigned, for the residue of the said 
term of ninety-nine years therein ; and that notwith- 
standing any such thing as aforesaid,'' the said 
(vendor) hath good right to conv^ and assign tb4 
said freehold and leasehold premises hereinbefore 
described, '' to the use of the said (purchaser), his 
heirai, executors, administrators, and assigns, re- 
spectively," in manner aforesaid, and according to 
8. For the intent of these presents ; and further that the said 
Wmo^T (purchaser), ^ his . heirs, executors, administrators 
and assigns, shall at all timea hei^after peaceably 
enjoyj '' and take the rents md profits of,'' the same 

. ; ■ ■ . \ \ ! 

Not neoei- (6) The express nomination of the " executors/' &c., in order 

^^1^ to make the covenants for title of the leaseholds run with the 

executors. land, is as unnecessary as the express nomination of the heirsi 

&c., has been observed to be, and for the same reasons {ante, p. 63), 

But some practices we must still continue out of complaisance to 

timidity. - 

M 2 



164 Conveyance of Freeholds and Leaseholds, [prec. zi. 

freehold and leasehold premises, ^^ during the re- 
spective estates for which they are hereby conveyed 
and assigned respectively, and ^' according to the 
intent of these presents, without any interruption or 
denial from the said {vendor) ^ or any person right- 
fully claiming any interest at law or in equity in the 
same premises respectively, or any part thereof, from, 
s. Free under or in trust for him ; and that free from all 
incnm- '' grants, assignments, forfeitures," titles, troubles, 
*"*"^**' charges and incumbrances whatever heretofore 
committed, omitted or privily suffered, by the said 
{vendor), or any person lawfully or equitably claim- 
ing the said hereditaments hereby conveyed and 
assigned respectively, from, under or in trust for 
the said {vendor,) except '^ as to the said leasehold 
premises,'^ the rents, covenants, provisoes and agree- 
ments in the said indenture of lease reserved and 
contained, and which henceforth, on the tenant's part, 
%, Fop ftip- ought to be paid, observed and performed : And 
nutce. MORBOYRR that he the said {vendor), and every 
person lawfully or equitably claiming any interest 
in the said freehold and leaseihold hereditaments, 
from, under or in trust for him, shall at all times 
hereafter, on every reasonable request, and at the 
•costs in all things of the said (purchaser), his heirs, 
executors, administrators or assigns, respectively, 
make, do or cause to be made or done, all such fur- 
ther, lawful and reasonable acts and assurances, of 
record or not of record, for more effectually assuring 
tts well the said freehold hereditaments to and to the 
use of the said {purchaser) and his heirs, &c., as to 
the said leasehold premises, during the then residue 
of the said term of ninety-nine years, to the said 
ipurchcLser), his executors, administrators and as- 
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signs, in manner aforesaid, and according to the 
intent of these presents, as by the said (purchaser), 
his heirs, executors, administrators or assigns, or his 
or their counsel in the law, shall be lawfully and 
reasonably advised and required (/)• 
In witness, &c. 



f 



[ndenmity (T) The reader will observe that the purchaser is not made to 

against indemnify the vendor against the rents and covenants in the 

covenants lease, because the latter is only an assignee of the leasehold 

^hen estate, and ex hypothen, not being bound by covenant to pay the 



required* 



rent and perform the covenants in the lease, there is not any* 
thing for the purchaser to indemnify against [But if, as is 
generaUy the case, the assignor, although himself an assignee, 
has covenanted with his vendor to pay and observe, &c., and 
there is such a succession of covenants from lessee to assignee, 
as reaches the vendor, and renders him liable for non-payment or 
non-performance, then he may require the purchaser to indemnify 
him from the consequences of breaches of the covenants. (Pemierf 
V. Mathers, I Bro. C. C. 52.) ] 



ParUes. 



PRECEDENT XII. 



CONVEYANCB IN FkB TO A CORPORATION AGGRB- 
6ATB, WITH THB CONCURRBNCB OF A MoRTOAGBB 

FOR Ybars, who assigns his Term for thb 

PURPOSB of MkRGBR, AND JOINS IN THB CoN- 
VETANCB of THB FbB IN ORDBR TO OBVIATB A 
DomST WHBTHBR HB HAS THB LBGAL InHBRIT- 
ANCB. 



This Indenturb, made &c., bbtwebn (vendor) 
of the first part, (mortgagee) of the second part, and 
(the corporation, as the mayor, aldermen and citizens 
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[or bur^es&es if only a borough] of the city of , 
orborough of ). (See 5^6 W. 4, c 76, s. 6, 
Mun* Corp. Act.) 
Bcettait. WHBBXAfi (1) the Said (pmd^) being, at the time 
1. Seifin of the date and execution of the indenture herein- 
Mge^foT*" ^^^ recited, seised in absolute fee sli^ple by purchase 
yo»>** for a valuable consideration of, among otiier heredita- 
ments, the hereditaments hereinafter described, by an 
indenture bearing date on or about the day of 
, and expressed to be made between himself and 
the said {mortgagee)^ the said {vendor) demised amopg 
other premises the same hereditaments to the said 
(mortgagee), from the date of the said indenture for 
the term of l^OOO years, subject to a proviso for 
cesser of the said term on payment by the said 
(vendor) to the said (mortgagee) of the principal sum 
of £1,000, with lawful interest for the same, at the 
time and place therein mentioned for payment 
s: Money thereof: And whbrbas the said principal money 
^^' is now due to the said (mortgagee) upon his said 

security, but all interest in respect thereof has been 
3. Con- satisfied as is hereby acknovrledged : And whebbas 
fop wile. ^^^ ^^^ (vendor) hath contracted with the said (cor- 
poration) for the sale as hereinafter mentioned of the 
hereditaments hereinafter described, with their ap- 
purtenanceSf for the sum of £500, which, it has been 
agreed to apply in reduction, of the said sum of 
Aigre^"' X1,000, in consideration whereof the said (mort- 
mortgage j^^^^) ^^B agreed to discharge the same heredita- 
ments from the residue of the said sum of £1,000 
and its interest, and to assign the residue of 
the said term, so far as it comprises the heredita- 

(1) This mode of blending the recital of the Vendor seisin with 
that of the mortgagee is comj»endioi» and acciirate. 
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ments hereby con^eyisdj so as to mei^ Ibe laid t^rta ^ 

and because it may be doubted whether the legal fee 

is not vested in the said {mortgagee)^ he has agreed to 

join in the conveyance of the inheritance in the 

Corpora- manner hereinafter expressed : And whe!bbas the 

titled to ®^^^ (corporation) have obtained Her Majesty's 

hold. licence^ bearing date , to purchase and hold 

hereditaments in fee simple, without forfeiting them 

under the statutes of Mortmain in that behalf (2) : 



Powers of (2) No corporation, whether aggregate or sole, eccleBiastical 
^rpofa- Qj. temporal, can hold lands withoat due licence for that pur- 
hold luids. pose ; and the lord of the fee, or in default of hU entry within 
the time limited by the statutes the king may enter (Cb. Lit. 2. &.) 
Before the 7 & 8 W. 3, c. 37, the king's licence prevented only 
the forfeiture to himself (K N, B, 21), but that Act is considered 
to extend its operation to any mesne lord, and consequently 
renders it universally effectual. (Starg, Co. Lit. 99. a.) 

[Mr. Grant in his valuable Treatise on Corporations, says, p. 99, 
** It has been said that to grant and purchase are incident to a 
body incorporate (10 Co, 30), and that if any sole corporation 
or aggregate of many, either ecclesiastical or temporal, purchase 
lands or tenements in fee, they have capacity to take, but not to 
retain, unless they have a sufficient licence in that behalf, for with* 
in one year after alienation the next lord of the fee may enter, 
and if he do not then the next over lord and so on, each mesne 
lord having half a year to enter in, and in default of all the inter- 
mediate lords the crown may take possession of tlbe lands as 
escheating. The meaning of the doctrines above laid down, which 
at first sight appear to involve some degree of contradiction, is 
this, that a corporation aggregate or sole when once created may 
without a licence take lands and tenements granted to him or 
them in mortmain, for they have at common law a capacity so 
to do, and that without a licence they may hold sucih lands and 
sue, &c., in respect of them, provided neither the Jord or lords 
of whom they were holden, nor the crown, assert their rights and 
enter upon such lands ; in other words a grant or gift in mort- 
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TflBtetom. Now THIS INDENTURE WITNESSETH, that in pursu- 
ance of the said agreement, and in consideration of 
JE600 of sterling money to the said (mortgagee) paid 

main is not void, but only voidable by the lord or the crown* It 
seems that nothing but entry is requisite on the lord's part. In 
the case of the king, however, it is said that there cannot be 
entry made until office found. (12 East, 96. S B,8f C. 5870 
At any rate, of things not lying in tenure, as rents, commons and 
the like, it is certain that the king is not entitled to them until 
office found, and till then they remain in the corporation. {Shd- 
ford, Mori. 8.) 

[P. 101 : " Formerly, previous to the grant of a royal licence, a 
writ of ad quod damnum must have been sued out to inquire 
what damage it would be to the king or to other persons if the 
king do grant such licence. But this writ has been long disused, 
and instead of it the licence may contain a clause dispensing 
with the necessity of that writ, or any other writs, inquisitions or 
mandates. Also in modem Acts of parliament, enabling corpo* 
rations to hold lands, there is usually a clause dispensing with 
that writ, as well as with the statutes of Mortmain, so that the 
writ, though disused, is by no means obsolete. 

[" The licence is usually granted by writ of privy seal or letters 
patent (the latter seems to be the more regular course), empoveer- 
ing the licensee to hold lands to such an annual amount in value, 
and frequently also empowering ail the subjects, whether incor- 
porated or unincorporated, to alien in mortmain to the licensee 
up to such amount. In the case of trading or other private cor- 
porations the Acts of parliament or charters constituting them 
usually express in each case the extent to which the corporation 
may hold lands ; if no amount be mentioned in the licence, 
charter or statute, they may hold to any extent. P. 103. 

[f With respect to municipal corporations, they are allowed to 
purchase and hold in perpetuity lands to the extent of 5 acres in the 
whole, either within or within the limits of the borough, and 
to build thereon a town hall, council house, police office, gaol or 
house of correction for the borough ( 1 Fid, c. 78, 8. 40) ; but 
this enactment leaves untouched any powers that such corpora- 
tions may have of taking and holding in mortmain by royal 
licence in their charters or otherwise." P. 108.] 



^ 
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by the said {corporation) at or before the execution 
of these presents by the direction of the said (vendor), 
in part payment of the said sum of £1^000 so due 
to the said {mortgagee) on his said recited security, 
and in full for the absolute purchase of the heredita- 
ments hereinafter described^ discharged from the 
residue of the said sum of £1,000 and its interest, 
the payment and receipt of which said sum of J6500 
the said {vendor and mortgagee) do hereby acknow- 
ledge, and from the same respectively release the 
said {corporation), the said {mortgagee) by the direc- 
tion of the said {vendor) bottb. grant, alien and con- 
vey (3); and the said {vendor) doth grant, alien, 
convey and confirm; and the said {mortgagee) for 
the purpose of merging the said term of 1,000 years 
in the said hereditaments hereby conveyed doth sur- 
render and also assign to the said {corporation) and 
their successors (4) and assigns. All {parcels and 



it Qnmt " (^^ Some gentlemen would add^ ** by way of conveyance, and 
an inno- not by way of covenant or warranty/' Bat it is now agreed by 
cen rm. ^^^j^ respectable text writer, that even when a trostee conveys the 
inheritance by the word " grant/' no fear of an implied covenant 
or warranty need be entertained. Mr. Butler recommends as a 
means of contra-distinguishing the conveyance of the beneficial, 
owner from the guarded one of the trustee, that the fornmr should 
be made to grant "fully and absolutely." (See the note, 
ante, p. 42.) 
SacceflBois (^) ^^ grants of lands to sole corporations, the word wccetiorf 
unne- is necessary to supply the place of heire (1 Inst, 8 h,), but in con* 
I^^^Q^. veyances to corporations aggregate that word, though usually 
tioned, ex- inserted, is needless. Sir W. Blackstone's observation 
ooroora- ^^ Com, 109)» that such a simple grant is strictly only an estate 
tionsole. for Itfe, but perpetual or equivalent, to a fee simple, because a 
corporation never dies, erroneously assumes that the law dis- 
tinguishes between such a grant wd one which contains a Umita- 
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ofpurienanoes. Deeds, as ante, p. 46.) To i^ave and 
TO HOLD the said heredHaments hemnbefore de- 
scribed, with their appurtenancee, to and to the use of 
die said (corporation) and their successors and assigns. 

^Covenant by mortgagee that he has not incumbered, 
ante, p. 105* Covenants by T^idor.for title, as ante, 
p. 63, with the corporation, their successors and 
aatignsr.] 

Ik witness, &c« 



tioB to the successors^ and that it aUows the former to confer a 
vniual inheritance in consequence of tiie legal immortality of that 
ODrpoMtion, whereas the tmth is that the .limitattOD to its sue- 
ces80i9 is merely nugatory> and a he mmple, therefore, is as 
^edwelif and dtreetly given to without as with that limitation. 

[The commentator's remark seems founded on Co, Lit, 9* h,i 
'' On this statement of Sir £• Coke's, it seems necessary to re- 
mark, that the estate which a corporation aggregate has in its 
lands does not seem to be a fee sitnple absolute, but to be con- 
ditional upon the maintenance of the succession, for upon failure 
of the successors as in consequence of death of all the members, 
or surrender of charters, or dissolution from any catase, the lands 
of the corporation revert to the donors, this being as the courts 
have observed the only instance in which a possibility of reverter 
could remain after a fee granted. (1 W, Bh, 165. 7 Q* B. 
364.) There b something, therefore, quite peculiar in the 
nature of the ' fee ' which a corporation takes by a grant or 
devise." (Grant an Corp. lOQ.) ] 
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PRECEDENT XHI. 



CONVBYANCB BT THB ASSIGNEES OF A BANKRUPT 
WHO CONCURS AND COVENANTS FOR THB TiTLB. 



Parties. This INDENTURE^ made &C.5 BETWEEN (creditors 

and official assignees) of the first part, {bankrupt) of 

the second part^ and {purchaser) of the third part : 

Recitals. Whereas by indenture bearing date j and made 

Y^aneeto between A.B. of the one part^ and {Jbanhrupt) of the 

banknq)t. qj^^^ ipsxt^ for the valuabk consideraticms therein 

expressed, the hereditaments hereinafter described 

wei^e conveyed to and to die nse of the said (Jbanh- 

2. Bank- • rumt) and his heirs : And whereas, under and by 

Tuptcy and . 

appoint- virtue of a petition (1) to the Court of Bankruptcy 
^'ees.**" for the district^ dated the day of , the 

said (fianhrupt) was adjudged bankrupt^ and the said 
{official assignee) was appointed the official as- 
signee, and the said {creditors' assignees) were chosen 
and appointed the creditors' assignees of the said 
bankrupt's estate, and such several proceedings are 



M to^e ^i>i j-pjjg disposition of a bankrupt's estate has been materially 
of a bank- altered since the author wrote. As, however, a conveyance 

mpt's ffQiQ 1^ bankrupt's assignees under an old bankruptcy will 

estate un— 

der the old frequently be met with on investigating titles, we give the 

and new author's recital, for which the above is substituted. 
Aets. 

"And whereas a commission of bankrupt, under the great 
seal of Great Britain, bearing date , 1^ Westminster, was 
awarded against the said (bankrupf), and the said were duly 
chosen his assignees. And by an indenture of bargain and 
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Contract duly entered of record: And whereas the said 

for Bale. 

sale, duly enrolled* in his Majesty's Court of Chancery, [or any 
other court of record^] and bearing date , the major part of 
the commissioners named in the said commission^ conveyed the 
real estate of the said bankrupt (including the hereditaments 
aforesaidf) unto the said {assignees) and their heirs, in trust for 
themselves and such of his creditors as should prove their 
debts under the said commission." 

New bank- [In 1831 (1 & 2 W. 4, c. 56), commissions were abolished, 

xnntcv 

j^^f and fiats to the court of bankruptcy substituted. . Official as- 
signees were appointed to act with the creditors' assignees, and . 
the real estate of the bankrupt was to vest in the assignees for 
the time being, by virtue of their appointment, without any deed 

•I •..,-4 

of conveyance for that purpose. ..->'- 

[Conveyances under bankruptcies after that Act will therefore 
merely contain a recital of the' fiat and the appointment, and 
choice of the official and creditors' assignees. t 

[By the Bankrupt Law Consolidation Act, 1849 (12 & 13 
Vict. c. 106, s. 80), an adjudication of bankruptcy is to be made* 
upon Apstiiiott to the court of bankruptcy for the district which 
the trader was in then: and (s. 142) on his. being adjudged 
bankrupt, ''all lands, tenements and'^hereditadients (except copy 
or customary-hold) in England, Scotland, Irebmd, &c., and all 



Nature of * Although the conveyance to the 'assignees was termed a 
^,^;^y bargain and sale, and was to be enroUed, it was not a baigain 
assignees, and sale within the Statute of Enrolments, and therefore might 
have been enrolled at any time. The deed operated by trans- 
mutation of possession, and not under the Statute of Uses. 
Similarity in name, and in the requirement of enrolment, led 
some persons to assert an identity of operation. The enrolment 
was, however, different, for a bankruptcy bargain and sale might 
be enrolled in any eouri cf record ; whereas, a bargain and sale, 
under the Statute of Uses was to be so in one of the courts 
of Westminster, or with the custos rot. o^ ^^ county. 

t This is only an averment, for the actual description of the 
particular hereditaments will not be found in the deed, which 
was general in its terms. 



«. 



•i 
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{creditor^ amgnees (2)), as such creditors' assignees 
as aforesaid^ have contracted with the said ( pur- 
chaser) for the sale of the aforesaid hereditaments^ 
with their appurtenances, as hereinafter mentioned, 
at the price of £ ; and the said (bankrupt) has 
agreed to concur in these presents, [or, if he do not 
affree, And whereas by an order of the said Court 
of Bankruptcy, made on &c., the said {bankrupt) 
was ordered to join in these presents within days 
from the date of the said order (3).] 



interest to which such bankrupt is entitled in any of such lands^ 
tenements or hereditaments, and of which he might have dis- 
posed, and all such lands, tenements and hereditaments as he 
shall purchase, or shall descend, be devised, revert to or come to 
such bankrupt before he shall obtain his certificate, and all 
deeds, papers and writings respecting the same, shall become 
absolutely vested in the assignees for the time being, for the 
benefit of the creditors of the bankrupt, by virtue of their ap- 
pointment, without any deed of conveyance for that purpose. 

[As to copyholds : By ss. 209 & 210, the Court of Bank- 
ruptcy is empowered to convey them by deed indented ! (ante, 
p. 26. n.) and enrolled in the manor court ; and thereby to entitle 
or authorize any person, on behalf of the Court of Bankruptcy, to 
surrender the same for the purpose of any purchaser being ad- 
mitted thereto. 
Official as- (2) [The sale is made by the creditor»' assignees alone, as by 
l^^^^^re ^^' ^^ ^^ ^^^ Bankruptcy Act, the official assignee is not to in- 
in the Mde. terfere with them in directing the time and manner of effecting 
any sale of a bankrupt's estate. The official assignee, unless he 
can show the court a good reason for refusing, must concur in 
the sale, and convey the legal estate which is vested in him and 
his co-assignees. (2 Dea, 240.)] 
Bankrupt's ^3) [A purchaser is often desirous of obtaining the bankrupt's 

eoncnr- concurrence, not so much for the benefit of his covenanting for 
rencewhen . , . , » .. 

expedient, title, as to prevent him disputing the bankruptcy. In those 

uid how cases, however, where the bankrupt himself petitioned for an 
ohtained. 
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^^"■*«*«»i» Now THIS Indbnturb wiTNBSBBrrB^ that in con- 
sideration of £ of sterling money to the said {offi- 
cial amgned) (4), as such official assignee as afore- 



adjadication (as he may do under sect. 93), there is no such 
reason for obtaining his concurrence. By s. 148, the court is 
empowered, on the application of the assignees or the purchaser, 
if the bankrupt shall not try the validity of the adjudication, 
or if there shall have been a verdict at law establishing its 
validity, to order the bankrupt to join in any conveyance ; and if 
he shall not execute such conveyance within the time directed by 
the order, such bankrupt, and all persons claiming under him, 
shall- be stopped from objecting to the validity of such convey- 
ance ; and all estate, right or title which such bankrupt had 
therein, shall be as effectually barred by such order as if such 
conveyance had been executed by him. 

[The order is therefore equivalent to the bankrupt's con- 
currence^ jmd it will be noticed that he cannot be compelled to 
execute the conveyance, much less covenant for title. And if he 
be ordered to execute a deed containing such covenants, and do 
not, they will not bind him, for the order only operates as an 
execution by him so as to cowoey, and not as if he had executed 
generally. 

[If no order or concurrence be obtained, the purchaser must 
then rely on s. 131, which enacts that no title to any estate sold 
under a bankruptcy shall be impeached by the bankrupt, or any 
person claiming under him, in respect of any defect in the fiat 
or petition, or in any of the proceedings under the same, unless the 
bankrupt shall, within the time allowed by that Act, have com- 
menced proceedings to dispute, dismiss or annul the fiat, 
petition or adjudication, and duly prosecuted the same. The 
time for objecting to an adjudication is seven, and which may be 
extended to not exceeding fourteen days, after service of a dupli- 
cate of the adjudication (s. 104)]. 

Official as- (4) [The purchase money is to be received by the official as-> 
cdves tiie ^^S"^' ^°^ °^^ ^7 ^^^ creditors' assignees, save where it shall be 

purchase otherwise directed by the court (12 ^ 18 Vict. c. 106, s. 39)0 
money. 



KOTB 6, 6.] Conveyance hy Bankrupt and Assignees, 175 

said^ paid by the said { purchaser) ^ the payment and 
receipt of which said sum they the said {official and 
creditors* assignees) do hereby acknowledge and there- 
from release the said {purchaser)^hxiy\h^ said (official 
and creditors* assignees), as such assignees, by these 
Operative presents Do grants alien and convey unto the said 
^^'"^ (purchaser) and his heirs. All (parcels, appurtenances, 

deeds (5), ante, p. 46). To have and to hold the 
said hereditaments hereinbefore described^ with their 
appurtenances, to and to the use of the said (purchaser) 
and his heirs. [Covenant by the assignees that they 
have done no act to incumber (ante, p. 130, (6).] 

[General covenants for title by the bankrupt, 
p. 63.] 

In witness, &c. 

— — — — t ■ 

ABBlgneeB (6) When the title deeds cannot be delivered, the assignees, 

copieeof ^^® ^^7 other Tenders, must give attested. copies of them at the 

and cove- expense of the estate ; but if they covenant to produce the deeds, 

nroduce ^^'^^^ covenant should in prudence be confined by them to the 

deeds. period of their continuance as assignees. (2 Bow, 215.) 
Asstgnees (g) it is, we may observe, now settled that assignees of a 
Bitnation of ^^^'^^^'^P^ stand in the situation of ordinary vendors. (12 Fe«. 

titdinary 277*) Con^nently they must make the same title as vendors, 
vendors. . . . 



The purchaser is not entitled to any other covenant than the 
above from the assignees. The bankrupt's covenants are the 
same as if he were solvent; 
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PRECEDENT XIV. 



conyeyance bt the assignee of an insolvent 
Debtor, with the concurrence of the Trus- 
tee OF the legal Fee, and with the Assign- 
ment AND Merger of a Mortgage Term. 



PartiflB. This Indenture, made &c., between (trustee) of 

the first part, {assign&ei of the second part, and {pur^ 

Becitak. chaser) of the third part : Whereas by indentures of 

1. Convey- lease and release, bearing date respectively the , 

ftPCO to 

inaolvent and made between A. B., a trustee under the last will 
and testament of {testator^ bearing date &c., and 
proved on &c., in &c., of the one part, and (insolvent) 
of the other part, the hereditaments hereinafter 
described were conveyed to the said (insolvent) and 
his heirs, to such uses generally as he should by any 
deed or deeds^ duly executed and attested^ appoint, 
and in default of such appointment, and in the mean- 
time and subject thereto, to the use of the said 

2. That (insolvent) and his heirs (1); And whereas the 
iJ^nr/tf eq^'^^le estate only in the said hereditaments 
trustee. was in the said A. B. at the dates of the said in- 
dentures of lease and release, and the legal estate 



On a limi- (^) I^^b^ limitations woold at one time have raised two ques- 

tation to tions^ both of which have been moch agitated. First, whether 

chaser's" ^7 conveying to the purchaser to such uses as he shall appoint, 

appoint- and in default of appointment to the use of himself in fee, he is 

the fee in ^^^ ** ^^ ^^ common law, which would nullify the power. 

defiiiilt the (I Suaid. U. 165. 1 Preit Est, 180.) Secondly^ whether the 
purchaser 
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therein, subject to the trusts of the said will^ descended 
to the said (trustee), as heir at law of the said (testator), 
insoWency. deceased (2) : And wherbas the said (insolvent) 
on applied by petition to the court for. the relief 
of insolvent debtors, praying to be discharged under 
the provisions of the statutes in that case made and 
Dittos provided (3) : [or And whbrbas the ^A (insolvent) 
being in custody on final process for debt, C. D. his 
detaining creditor applied by petition to the court for 
relief of insolvent debtors, for an order vesting the 
real and personal estate of the said (insolvent) in the 
provisional assignee of such estates, according to the 
provisions of the statutes in that case made and pro- 
Vesting vided] : And whbrbas by an order of^the said 
order. court made on , duly recorded in the said court 

is not inby P^^^^ ^ ^^^^ ^7 coinciding with the fee. Both points are now 

the com- settled, viz. that the purchaser is not in by the common law* 

mon law 

and the ' ^^ ^^^ the power is valid. (Moreton ▼. Lees, ciM in Sug, 

power is Pow, Maundrell v. Maundrell, 10 Ves. 246. Ray v. Pung, 5 B. 

4* -^l^' 561.) The author has endeavoured to give the rationale 

of'the decisions in his Essay on Uses^ 50 — 17*2. 

As to uses ^^) When uses were fiduciary the cestui que use was enabled 

under by 1' Rich. 3, c. 1, to pass the legal estate. Tho question has 

^ * * been raised and much agitated in modern timeSj whether, as a 

trust is in substance what the ancient use was, that statute is 

not in force and applicable to them. (See Blaise v. Foster, 8 

T. R, 487, 494.) It is, however, generally considered, and 

always in practice, that that statute was repealed by the Statute 

of Uses. A legislative declaration of the contrary is infinitely to 

be wished, as, by giving the cestui que trust the same control over 

the legal estate, that the cestui que use had after the statute of 

Richard, it would obviate every real inconvenience arising from 

passive trusts, which of late have been so much complained of. 

(3) [The Acts relating to insolvents are now, 1 & 2 Vict. 

c. 110 (Abolition of Arrest on Mesne Process Act), 5 & 6 Vict. 

c. 116, 10 & 11 Vict. c. 102.] 

N 
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Appoiot- 
meat of 
•ifigiieef. 



Sale. 



and advertised^ the said hereditaments hereinafter 
described were^ with the other real and personal 
estate of the said (insoloent), duly vested in (prtwi^ 
Amal assignee), the provisional assignee for the time 
being of the estate and effects of insolvent debtors 
in England : And whbrbas by another order of 
the said court made on , (assignee) was duly ap- 
pointed to be assignee of the estate and effects of the 
said insolvent for the purposes of the said Act^ which 
appointment has been accepted, and is duly recorded 
in the same court and advertised : And whbrbas 
the said {assignee), after duly pursuing and observing 
the directions of the statutes in that case made and 
provided (4)^ caused the hereditaments hereinafter 
described to be offered for sale at a pubUe auction^ 
held at &.€., on &c,, and the said (purchaser) was 
declared at such sale the highest bidder for and the 
purchaser of the said hereditaments at the sum of 
Bstatesnb- £ ; And WHEREAS the hereditaments herein- 
mortgage, after described were subject to a mortgage to 
"* ^ (administrator of mortgagee), as the personal repre- 
sentative of (mortgagee), so far as relates to the 
residue of a term of 500 years therein^ he the said 
(adndnistrettor) being to that extent the administrator 
of the goods of the said (mortgagee) which were left 
unadministered by (executor), as by letters of ad- 
ministration obtained by the said (administrator) &om 



whom 
Tested. 



Hodeof 
selling 
tesolvent's 
estate. 



(4) [By sect. 47 of 1 & 2 Vict. c. 110, the assignees are to 
sell the prisoner's real estate, by public auction, in such manner 
and at such place as shall, thirty days before, be approved of in 
writing, by the major part in value of the creditors, who shall 
meet on notice of such meeting, published fourteen days previous 
thereto, in the way therein specified.] 



NOTE 5; 6.] 
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Mortgage 
paid off. 



Testatom. 



the Prerogative Cmirt of Canterbur jr, and bearing date 
y will appear (6): Akd whbrbas the said 
mortgage has »nce been paid off^ and by an indenture 
bearing date y and expressed to be made between 
the said {administrator) oS the one part, and the said 
{assignee) of the other part, the residue of the said 
term was assigned to the said {assignee)^ dischaiged 
from the proviso for redemption contained in the in- 
denture, by which the said term was created ; and it 
has been agreed that the residue of the same term, 
so far as it may be subsisting, may be assigned 
for the purpose of merger (6) : Now this Ikdbn* 
TURB wiTNBssBTH, that in consideration of the sum 
of £ of sterling money to the said {assignee) 

paid by the said {purchaser), at or before the execu- 
tion of these presents, the receipt of which said 
sum, and that it is in full for the absolute purchase 
of the fee simple of the said hereditaments, the said 
{assignee) doth hereby acknowledge, and from the 
same sum doth hereby release the said {purchaser) ; 
Hb the said {trustee), by the direction of the said 



When a (S) I'^e interest vested in the executor by the will of the 

npMsenta- deceased saay be continned by the will of the same executor* [if 
broken or he had pnoved, and hioiself ai^ints an executor, who proves his 
continued- testator's will. Toiler, 11 5 J and such executor is the representa- 
tive of the original defunct ; but it is otherwise of the adminiS'' 
iraior of the executor, and therefore, if the latter dies intestate, 
the course of representation is interrupted, and administration 
must be committed afresh of the goods of the deceased, not 
administered by the form^ executor. This officer is called an 
administrator de bonis non, but he may have, and most frequently 
in cases like the present has, only a limited or special adminis- 
tration quoad the specific effects, e, g, the outstanding term. 

Kon merger (6) It may be observed, that this term did not merge by the 

of iter ro 

accounted assignment of the assignee, as he had only an equitable estate, 

fo'- N 2 
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Conveyance of a Rectory, 
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(assigne , by these presents doth grants alien and 
convey, and the said {assignee) doth grant, alien, 
convey and confirm (7), and also surrender and 
assign unto the said (purchaser) and his heirs. All 
( parcels, appurtenances, deeds, pA6,) To have and to 
HOLD the said hereditaments hereinbefore described, 
with their appurtenances, to and to the use of the said 
(purchaser) and his heirs. [Covenant by trustee and 
assignee that they hatfe done no act to incumber, p. 130.] 
In witness, &c. 



Assigiiees (7) The reader will observe that the assignee does not exercise 
m enabled ^^^ general power of appointment, which was vested in the 
insolyent's insolvent ; but had not the legal fee been vested in the trustee, the 
powers. assignee would have been able to do this, for [by sect. 49 of 1 & 2 
Vict. c. 110,] assignees are enabled to execute all powers which 
the insolvent might have executed for his benefit. 



PRECEDENT XV. 



oonvbtancb of a rsctoby bt a scjrviving 
Trustee, on the Dirbction of the Vendors 
(Cestuis que Trust for Life and of the Re- 
mainder IN Fee). 



aitiei. 



Recitals. 

Lease and 
release. 



This Indenture, &c., between (trustee) of the first 
part, (tenant for life) of the second part, (remmnder-* 
man) of the third part, and (purchaser) of the fourth 
part: Whereas by indentures of lease and release, 
bearing date respectively on the and days of 
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, the release made between C. Carr of the first 
part^ A. Adams of the second part, and B. Bond and 
the said (trustee) of the third part, the hereditaments 
hereinafter described were conveyed to and to the 

to trnatees. xise of the said B. Bond and (trustee), and their 
heirs, on divers trusts, by virtue whereof they now 

Trusts. stand limited in trust for the said (tenant for life), 
with remainder to the said (remainder'inan), her son, 

3. Agree- j^ f ee : And whereas the said B^ Bond is dead, and 

mentor the ^ ^ 

surviving the said (trustee)^ in whom, therefore, the legal estate 
of the said hereditaments is now vested, has agreed 
to join in these presents for the purpose of convey- 

3. Con- ing that estate : Amd whereas the^iA (purchaser) 

tr&ct. , 

has agreed with the said (vendors, tenant for life and 
remainder-man) for the purchase of the said heredita- 
ments as hereinafter mentioned, for the sum of 
£ 

Testatam. Now THIS INDENTURE wrTNESSETH, that in per- 
formance of the said contract, and in consideration 
of the sum of £ of sterling money to the said 
(vendors) paid by the said (purchxiser) at or before 
the execution of these presents, in full for the abso- 
lute purchase of the fee simple of the said heredita- 
ments, free from all incumbrances, the receipt of 
which said sum the said (vendors) io hereby ac- 
knowledge and therefrom respectively release the said 

OpeiatiTe (purchaser) ; He the said (trustee)^ at the request of 
the said (vendors), by these presents, both grants 
alien and convey, and the said (vendors), according 
to their respective interests, by these presents do 
grant, alien, convey and confirm, unto the said 

Parcels, (purchaser) and his heirs. All that the par- 
sonage or rectory impropriate of B , in the 
said county of , with the glebe lands, tithesj 
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and other &e. (1). lAppurtenanees, sup. 46. Deeds, 

SIST' ^^^' ^^'^ "^^ HAVB AND TO HOLD the hereditaments 

hereinbefore described (l^,with their appurtenances, 

[to the said N. Noble and his heirs to the nses (uses to 

prevent dower, if required, p. 61)] and to the use of the 

CoT6Baiito. said purchaser and his heirs. [Covenant by the said 

^e^tJ^, (trustee) that he has done no act to incumber, p. 105]. 

S. For the And the said (vendor for life), as concerning the acts 

eestai que ^^^ defaults of herself and her ancestors or testators, 

^j^^^' but to the value only of her equitable estate for life 

penon in in the Said hereditaments, and the said (other vendor), 

remainder. 

as concerning only the acts and defaults of himself 
and his ancestors or testators, but to the value 
only of his equitable remainder in fee in the said 
hereditaments, do hereby severally covenant with 
the said (purchaser) as follows: — ^that is to say, 
that notwithstanding anything made, done or suf- 
fered by them the said (vendors), or either of them, 
their or either of their ancestors or testators, or by 
the said (trustee), they the said (trustee and vendors), 
or one of them, now have or hath in themselves, 
himself or herself, good right, &c. [vid. stq). p. 63, 



(i) Whatever is appendant will pass under the word eqppW' 
t€Haneei, (3 Lw. 165); and in general the incident passes with- 
out it. (CoMys'flDijjf. Orani, E. 11.) And an express mention of 
the tithes as an appendancy to the principal subject-matter 
of the deed» seems to make no difference ; for if one convey a 
rectoryi and all tithes thereto belonging, if the rectory does 
not pass from the conveyance being insufficient for the trans- 
fer of corporeal, though abstractedly sufficient for that of incor- 
poreal hereditaments, the tithes do not pass. 

(2) That the word "hereditammi" will include a rectory, 
parsonage, &c., see R. Dyer, 351. a. 
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subetiMiBg, hdwever^ for the ^' said {testator) de- 
ceased/' the anceBtors or testators of the said (pen-- 
dors) respectively^ or any of them.] 
In witness, &c. 



PRECEDENT XVI. 



Conveyance of an Estate pur ahtsr Vie bt 
THE Assistance of the Trustee Act, 1860 (an 
Infant beino Trustee of the legal Estate). 



PartieB. This Inobnturb, made &c,, bbtwbbn {person ap- 
pointed to convey by the Court of Chancery) (I), of the 
first part, {vendor) of the second part, and {purchaser) 

Recitals, of the third part : Whereas by an indenture bearing 

Act as to (1) [In the author's time, the difficolty of getting the legal 
i2^jgteeB Mtate made subject to the reqairemeats of the beneficial interest, 
and others, when the former was outstanding in a trustee under disability^ 
was very considerable. The subject received much assistance 
from great lawyers, whose advice was embodied in several 
statutes, and ultimately by the Trustee Act, 1860, " An Act lo 
eotuoUdate and amend the Lawa relating to the Qmvetfonee and 
T^anrfer qf Real and Personal Property vested in Mortgagees and 
Trustees" (13 & 14 Vict. c. 60), very considerable facilities are 
given in the cases of infants and others being trustees (see 
Horsey' s Analysis of the Act, p. 7)- In cases where infants are 
seised or possessed of any lands as trustees or mortgagees, the 
Court of Chancery, on the application of any cestui f we trust, or 
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date , and made between A. B. of the one part, and 
(deceased trustee) of the other part, for the considera- 
tions therein expressed, the said A. B. did demise 
unto the said {trustee)^ his heirs, executors, ad- 
ministrators and assigns (2), the hereditaments 
hereinafter described, thenceforth during the lives of 
X., Y., and Z., and the life of the survivor of them (3) 
(in trust, however, for the said {vendor) ), under the 
yearly rent of £10, and subject to the covenants 
^^^^^ therein contained : And whebsas the said {deceased 
leaving in- trustee) has since died intestate, as far as relates to 

fimt heir* 

the said hereditaments, leaving A. B., who is now a 
minor, his eldest son, and heir at law : And whereas 



trustee^ or if a mortgage of any person beneficially interested 
in the equity of redemption, or in the money secured, may hy 
order vest the lands in any person, and in such manner and for 
such estate as the court shall direct ; wr if more convenient, may 
appoint a person so to convey or assign the lands ; and such 
order or conveyance is to have the same effect as if the infant 
were of age and had so conveyed or assigned. And the order is 
• to be conclusive evidence of the infancy, at law and equity, on 
any question as to the legal validity of the order.] 

(2) The propriety of inserting the words of limitation in the 
recital of a lease, ftur outer vie, may be inferred from what has 
been said in a former page (ante, 58). 

Transmis- (3) A leasehold for another's life is, in the strict propriety of 
fm es^te ^^^ language, an estate pur outer vie ; of course a freehold, and 
pur auter only transferable by the same species of conveyance as is re- 
^®* quisite to pass an estate in fee. Sir W. Blackstone, in referring 

to an assignment, observes (2 Com, 326) that "it isproperljf 
a transfer, or making over to another of the right one has in atiy 
estate, but that it is usually applied to an estate for life or 
years." This is inaccurate, for an assignment properly so called 
is confined to an estate for years. An estate for life in pos- 
session could not be passed but by feoffment, bargain and sale, or 
lease and release. 
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f ^°^r^ the said {vendor) has contracted with the said {par-- 

chaser) for the sale to him of the said hereditaments 

Order of ^^ hereinafter mentioned for the sum of £ : And 

fhe court WHEREAS by an Order of the High Court of Chancery, 

to COQVCV 

made by his Honor the Master of the Rolls, [or 
his Honor the Vice-Chancellor Kindersley, or Stuarty 
or TTood,] in the matter of &c,, and in the matter 
of the Trustee Act, 1850, on the , it was ordered 
that the said (person appointed) should convey the* 
said hereditaments, so vested in the said as such 
infant trustee as aforesaid, to the said (purchaser) 
and his heirs, for the lives of the said X,, Y,, Z. ; {if 
710 person is appointed^ it was ordered that the said 
hereditaments, so vested in the said as such in- 

fant trustee as aforesaid, should be vested in the said 
(purchaser) and his heirs for the lives of X,, Y., Z.] 
Testatum. Now THIS INDENTURE WITNESSETH, that in Con- 
sideration of £ of sterling money to the said 
vendor paid by the said ( purchaser) y immediately 
before the execution of these presents, in full for the 
absolute purchase of the said hereditaments during 
the continuance of the several lives aforesaid, the 
receipt of which said sum the said (vendor), doth 
hereby acknowledge and therefrom release the said 
(purchaser); He the said (person appointed), in 
obedience to the said order of the said Court of 
Operative Chancery, by these presents doth grant, alien and 
^ * convey, and He the said (vendor) doth grant, alien, 
convey and confirm unto the said (purchaser) and 
his heirs, [during the lives of the said X,, 
Y., Z., and the life of the survivor of them,*] 



* These words should be added^ for it is submitted, if the 
limitation to the heirs of the purchaser were left as in tEe original 
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All (parcels, appwrtejumces), and all the tenant- 
right of renewal (4), if any, and interest what- 
ever of the said {jsendor) in the said hereditaments, 
together with the aforesaid indenture of lease: 
Haben- To HAVB AND TO HOLD the hereditaments here- 
^°'"' inbefore described, with their appurtenances, unto 
the said {purchaeer) and his heirs henceforth during 
the natural lives of the said X., Y., Z*, and the life 
of the survivor of them, subject (5), however, to the 
rent and covenants contained in the said indenture 
of lease, and which were to be paid, performed and 
observed by the siud (leesee), his heirs and assigns. 
CoTonaats Anb the said {pend»r) doth hereby for himself and 
for title. j^.g j^^.^^ covenant with the said {puTc1mer\ his 

heirsi executors, administrators and assigns^ that 
notwithstanding anything made, done or suffered 
by him the said (pendor)^ or the said {trmtee)y de-* 
ceased, or either of them^ he the said (v^Tufor) hath 
good right to convey the hereditaments hereby con- 
veyed in manner aforesaid \ and that subject to the 
payment of the rent and performance and observance 
of such of the covenants in the said indenture of 
lease, as run with the land, it diall be lawful for the 
said (purchaser)^ his heirs and assigns, at all times 
hereafter during the continuance of the estate 

Precedent, it would be a grant of the /e«, and the habendum 

could not qualify, p. 29.] • 
TnnBnt ^^^ '^^ interest, which is generally termed a tenant right of 

right of renewal, is particularly applicable to leases from the crown, 
remoyal. f^^^^^ ^y^^ church, from colleges, or from other corporations ; and 

though only a matter of fovour and chanee> the right to it is 

guarded by courts of equity. {But. Co» Lit, 290. b. XL) 
(6) [For the effect of this restriction, as creating per ee any 

liability in the purchaser, see poet J] 



NoTB 6.] Conveyance wider Trustee Act, 18? 

hereby conveyed, peaceably to enjoy the same 
hereditaments^ with their appurtenances^ and to 
receive the profits thereof, without, [&c., ut supra^ 
p. 66,] \_Covenant f&r freedom from incumbrances^ ut 
« supra (except the rent and covenants contained in 

the said indenture of lease on the part of the said 
{trustee)^ deceased, his heirs and assigns.) For 
further assurance "of the said hereditaments, held 
for the lives of the said X., Y,, Z., and the life of 
^- the survivors of them," ut supra.] And the said 
oovenant. {purchaser) doth hereby for himself and his heirs 
covenant with the said A. B. {infant) (6) and h\» 
heirs, that he the said {purchaser) and his heirs, 
some or one of them, shall at all times hereafter, 
during the continuance of the estate hereby con- 
veyed, pay the rent and perform and observe the 
covenants and agreements in the said indenture of 
lease reserved and contained, and from the same 
respectively, and all expenses on account thereof^ 
indemnify and save harmless the said A. B., his 
heirs, executors and administrators, and the estate 
and effects of the said {trustee)^ deceased. 
In witnbsS) &c. 



(6) [If the above covenant be directed by the courts or be the 
arrangement between the parties^ then the infant should be 
named a party to the deed.] 
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Conveyance of an Advorvson. 



PRECEDENT XVII. 



Parties. 



Recitals. 



CONTETANCB OP AN AdVOWSON^ (THB VeNOOR'b 
WiPB JOININQ TO BAR DoWBR). 



This Indbnturb^ made Sec, betwbbn {vendor and 
wife) of the one part^ and {purchcLser) pi the other part : 
sSsin and Whbrbas (testator), of &c., being at the time of his 
will. death seised in fee (1), by purchase for a valuable 

consideration, of the hereditaments hereinafter de- 
scribed, did by his will duly executed and attested 
as by law required, and bearing date , devise all 
his hereditaments to his son E. L« for life, with re- 
mainder to his issue in tail, in the manner therein 
mentioned (2), and in default of such issue to his the 
Death and said testator's right heirs for ever (3) : And whereas 
^ the said testator died shortly after the date of his said 



Appro- (1) The language strictly appropriated to the expression of a 

Mriptionof ^^i^^ i^ corporeal hereditaments (m hU demesne a» qf fee) has 

a seisin in been long disused by conveyancers. But the language of the 
fee in in- 
corporeal 
heiedita- 
ments. 



Sngges- 
tionforre 



Precedent, though sanctioned by universal custom, is still more 
at variance with technical phraseology ; for of an incorporeal 
hereditament, one is only said to be seised as of fee, (2 Bh 
Com. 106.) 
(2) When contingent remainders fiul from the limitees not 
citing will coming into existence, and the draughtsman is competent to 
with clear j^dgg of the effect of the limitations, it is irrelevant to set them 
tions. forth. 

As to limi- (3) It is observable that this ultimate limitation, though for- 
m^v'sown """^^y ^^^ properly inserted, was productive of no legal effect, 
heir under For it is an evident corollary from the ancient rule which flowed 
new*law ^'°°^ ^^^ principles of the feudal system, that a man cannot 
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will^ leaving the said E. L. his only son and heir at 
Will of the la w^ and the said will was duly proved &c. : And 
WHBBBAS the said E. L., havihg as such heir at law 
the reversion in fee of the said advbwson^ &c., de- 
vised all the hereditaments that he should die seised 
of to his wife (since deceased) for her life, and after 
Failure of her death to the said (vendor) and his heirs : And 

entail. 

WHERBAS the said E. L.^ shortly after the date of 
his said will^ which has been duly proved &c.^ died 
without leaving issue, so that the remainder limited 
Contract to them as aforesaid failed : And whereas the said 
{vendor) has contracted with the said (purchaser) for 
the absolute sale of the hereditaments hereinafter 
conveyed (subject to the incumbency of the Reverend 



limit a remainder to his heirs, unless he depart with the whole 
fee simple out of his person (4 H, vi. 196 ; Mo, 718) ; that if a 
man by devise limit particular estates, and take back the 
ultimate estate, or fee simple, either to himself or his right heir, 
by express limitation, a remainder is not thereby created, but he 
retains the original reversion. (I Leon, 182. PopA. 3. 11 Mod, 
181. 13 Yes. 413. 2B.Sf Aid. 625.) 

[Since the author wrote, a limitation to a devisor, or settlor's 
right heirs, would be efifectnal, and the heir would take by pur» 
chase and not by descent. By 3 & 4 W. 4, c. 106, (the In- 
heritance Act,) s. 3, when any land shall have been devised by 
any testator, who shiill die after 3l8t December, 1833, to the 
heir, or to the person who shall be the heir of such testator, such 
heir shall be considered to have acquired the land as a devisee, 
and not by descent. And when any land shall have been limited 
by any assurance executed after the 3l8t December, 1833, to the 
person, or to the heirs of the person, who shall thereby have 
conveyed the same la^d, such person shall be considered to have 
assured the same as a purchaser by virtue of such assurance, and 
shall not be considered to be entitled thereto, as his former 
estate, or part thereof.] 
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Conve^funee of an Advmvson. [prbc. xni. 



Te0tai«m. 8. S.) for the spm of £ • Now this Iwdenturb 
WITNESSETH, that m Consideration of the sum of £ 
of sterling money paid by the said (purchaser), at or 
before the execution of these presents, the receipt 
of which said sum in full for the absolute purchase 
of the fee simple of the said hereditaments the said 
(vendor) doth hereby acknowledge, Thet the said 
(vendor and wife) by these presents, as to the said 
(wife) intended to be acknowledged by her, in pur- 
suance of the statute for the abolition of fines and 

OptntiTe recoveries, Do grant,* alien, convey and confirm to 
the said (purchaser) and his heirs. All that the ad- 
vowsoB (4) in the rectory and parish church of L. in the 
county of , of which the said S. S. is the present 
incumbent. (Appurtenances, deeds, pp. 46, 46,) To 
HAVE AND TO HOLD all and singular the said heredita- 
ments hereby granted, with their appurtenances, to 
the said (purchaser) and his heirs to the uses herein- 
after limited ; that is to say, (uses to bgr do$ver, jp. 51) 

GdveDaato (5). AwB the said (vendor), for himself and his heirs, 
doth hereby eovenant with the shid (purchaser), his 
heirs and assigns, in manner following; that is 
to say, that notwithstanding anything made, done 
or suffered by him the said (vendor), or the said tes- 
tator, or the said E. L. deceased, to the contrary, he 



For good 
right to 
convey. 



Grant the 
appropri- 
ate deed for 
conveying 
an advow- 
8on. 

Omission of 
** patron- 
age and 
right of 
presenta- 
tion." 



* [A grant was always the proper deed for conveying an ad- 
vowson, and therefore tiie Precedent needs no help from 8 & 9 
Vict. c. 106. This, and the subsequent Precedents, were in- 
cluded by the Author under the head of ''Grants."] 

(4) Patronage and right of presentation are usually added, 
but we may reject those words. For the definition of an advow- 
son is the right of presentation ; and, as it signifies in clientelam 
recipere, it is synonymous mth patronage. (2 Bl Oom, 21.) 

(5) An advowson may be granted to uses. <2 iSond. U, 30.) 
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the said {vendor) haa good right by these presents 
to grant the hereditam«its hereinbefore described to 
the uses hereinbefore limited. And also that it shall be 
lawful for the said {purchaser) ^hvR heirs and assigns^ 
For quiet at all times hereafter^ to hold and enjoy the here- 
^ ' ditaments hereby granted^ with the appurtenances, and 

to present to the said church, on every avoidance (6) 
thereof, without any interruption or disturbance 
from the said (vendor), or any person or persons 
rightfully claiming any interest at law^ or in equity^ 
in the said hereditaments, or any of them^ by, under 
or in trust for the said testator, and E. L. deceased, 
or either of them, \^free from incumbrances, and for 
further assurance, p. 69.)] 
In witness,. &c. 

Beetrie- (6) It is obserrable, that the sale of the next presentation when 

Sesofnext*^® living is actually vacant is simony (Oo. El, 788; Moo. 
preseata- 914), or, as it seems, when the incumbent is exceedingly ill, and 
^^^' on his death bed (2 B. ^ C, 635) ; for it has been lately deter- 

mined that actual vacancy is not essentially necessary to make 
the contract void, and that the innocence of the clerk is imma- 
terial. {Ibid.) But with respect to an advowson, it has been held 
that at any time a bond fide purchase of it is good (^. Bl. 
10$ 2) i and De Grey, C. J., has said that the case in 3 Burr. 
1510, In which the court held the grant of the next presentation, 
or of an adooweon, made after the church was actually fallen 
vacant to be void, mu$t, as to the advowson, be a mistake of the 
reporter. (Barrett v. Glubb, fV. Bl. 1052 ; and see Sh. Tbu. 
90, »• 88.) But however consonant to true principle the caae 
of Barrett v. Glubb may be, this dictum of his lordship was 
surely ill considered. An investigation of the doctrine would 
have shown the language of the report to be in unison with an- 
tecedent authorities. In Grey v. Hesketh, {Amb. 268,) Lord 
Hardwicke was of opinion, that although the sale of an advow- 
son during a vacancy was not within the statute of simony, as a 
sale of the next jiresentation is, it was void by the common law. 
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Conveyance hy a Corporation. [pRtic. xviir. 



PRECEDENT XVIII. 



Conveyance by a Corporation of a Reversion in 
Fee expectant on a Term of 99 Years, deter* 
minable with Lives, the Purchaser indem- 
nifying THE Corporation against their Cove- 
nants in the Leasb. 



Parties. 



1. Lease 
from a cor- 
poration. 



This Indenture, made&c.^ between (corporation, 
as the mayor, aldermen and citizens, or burgesses of the 
city or borough of , ante^p, 165) of the one part, 
and (purchaser) of the other part : Whereas the said 
(corporation), by their indenture of lease under their 
common seal (1), bearing date on or about (2) the 
day of , and expressed to be made between 
the said (corporation) of the one part, and P. P. of 
the other part, did demise the hereditaments herein- 
after described unto the said P. P., from the day of 



Proceed- 
ings of a 
corpora- 
tion per- 
fected by 
their com- 
mon seal. 

Utility of 
the words 
^*on or 
about" in 
this recital. 



' (1) The proceedings of a corporation are authenticated by 
their common seal^ the apposition of which to their deed per- 
fects it without further ceremony^ (4 Cru. Dig,, 28, 29,) unless 
an intent appears that such mere affixing it is not to pass the 
estate. (<S>ee Grant on Corp, 147.) 

(2) The words " on or about" are proper here, to avoid the pos- 
sibility of nullifying the conveyance of the reversion, which is 
granted as such, by a misdescription. In consequence of an error 
in the description of a remainder orreversion^ vitiating the grant 
of it by losing the identity of the subject matter, it is prudent in 
ordinary cases, and of course whenever the legal existence of the 
particular estate is doubted, to grant the lands generally ; such 
a grant being (as we have before seen) sufficient to pass the re- 
mainder or reversion. 
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the date thereof, for the term of 99 yearsj if the said 
P. P.^ and H. his then wife^ or either of them, should 
sa long liife, subject to the rent, covenants and con- 
ditions therein set forth, and with a right of per- 
petual renewal on the terms therein expressed: 
That it is And whbrbas the said indenture of lease is now 
being. in operation : And whbrsas the said (corpora" 
Contract tipn) are seised of the immediate reversion in fee 

for the , 

Mae of the simple expectant on the aforesaid term in the said 

'^^ ^ ' hereditaments, and have contracted (3) with the said 

(purchaser) for the sale of the same reversion as here- 

ToBtatam. inafter mentioned, for the price of £ • Now this 

Xndbnturb WITNESSETH, that in pursuance of the 

isaid agreement, and in consideration of the sum 

of £ of sterling money to the said (corporation) 

paid by the said (purchaser), immediately before the 

execution of these presents, in full for the absolute 

purchase of the said fee simple in reversion, free from 

all incumbrances, except as hereinafter mentioned, 

the receipt of which said sum the said (corporation) 

do hereby acknowledge, and from the same do release 

the said purchaser ; Thet the said (corporation), by 

Operative these presents, ho grant unto the said (purchaser) and 

^^^'^^ his heirs. All that the reversion (4) in fee simple im- 



Bestrie- (3) All lay eivU corporations may. alien their lands as freely 

^i^ti^n w individuals. (1 Sid. 161 ; IV. Black. Rep. 30 h.) [Municipal 
by corpo- corporations were from 5th June, 1836« placed under restrictions 
rate bodies ^ ^ aliening their lands, by 6 & 6 W. 4, c. 7^, ss. 94—97. 

. GrofU im Carp, 140.] 
Distinction (3) As reversions differ materially from remainders in their 
between incidental rights (2 Bl. Com. 176), it is proper to distinguish 
and raver- theim carefully, and the student will never confound them if ha 
eions. remembers that a remainder is a new estate created in a stranger 

o 
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mediately expectant on the determination of the afore- 
said term of 99 years in all {parceb, appurtenances)^ 
together with all ** indentures of lease, and all coun- 
terparts thereof respectively, and all other" docu- 
ments of title relating to the said hereditaments, or any 
part thereof, now in the custody of the said (corpora^ 
tion)f or which they or their successors may hereafter 
Hsbea- obtain, without suit at law or in equity : To havb 
'^' AND TO HOLD the said reversion in fee simple in the 
said hereditaments, with their appurtenances, to and 
to the use of the said (purchaser) and his heirs : 
Coyensnt And the said (corporation) , for themselves and their 
wrpora- Successors, hereby (5) covenant with the said (pur- 
^^^' chaser), his heirs and assigns, that notwithstanding 

anything made, done or suffered by the said (corpo- 
ration), their predecessors, or any person or persons 
rightfully claiming under them or any of them, they 
the said (corporation) now have good right to grant the 
said reversion in fee simple in the said hereditaments 
hereinbefore described, with their appurtenances, in 
For qniet manner aforesaid : And also that it shall be law- 
«njoyment f^ for the person or persons for the time being, 
entitled in possession under these presents, imme- 
diately on the determination of the aforesaid term, 

at the same time with the particular estate (1 Inat 143, a.) ; 

and that a reversion is the residue of the old or original estate 

continuing in him that made the particular estate. A reversion, 

however, will pass by the name of a remainder, and vice vergd. 

iSh. To, 84.) 

fiuccessors (6) A corporation aggregate being in legal supposition an im- 

of a cor^ 

poration mortal body, it is, though usual, as nugatory for such a cor- 

•ggi«gate poration to covenant for themselves and their successors, as it is 

in a conveyance to them to make a Umitation to their successors. 

{Ante, p. 169.) 
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Freedom 
from 
incum- 
brances. 



and at all times thereafter, peaceably to enter upon 
and enjoy the said hereditaments^ with their appur- 
tenances^ and also immediately from the executioii 
hereof, and until the determination of such term, to 
receive the rents and profits of the same heredita- 
ments, payable under the aforesaid lease, without any 
interruption: or disturbance from thfe said (corporation), 
or any person or persons rightfully claiming any 
interest at law or in equity in the said hereditaments, 
through, under or in trust for the said (corporation)^ 
or any of their predecessors or successors : Avn 
THAT freely discharged by them, the said {corpora* 
tion), and their successors, at their sole expense, 
against all interests and incumbrances whatever, at any 
time heretofore, or to be at any time hereafter, made 
or suffered by the said (corporation) , or their predeces- 
sors or successors, or any person or persons rightfully 
t:laiming through, under or in trust for the said (corpo* 
ration) jor their predecessors or successors as aforesaid 
Exception, (except in respect of any of the covenants and agree- 
ments entered into by the said (corporation) in the said 
indenture of lease, and which run with the land, and 
bind the said (purchaser), his heirs and assigns ; but 
against which the said (purchaser) has agreed to in-^ 
demnify the said (corporation) by the covenant here- 
ForfuTther inafter contained) : And also that they the said (cor* 
assurance, potation), and all persons rightfully claiming through, 
under or in trust for them or their successors as 
aforesaid (except as hereinbefore excepted), shall at 
all times hereafter, &c. [ut sup. 70] for further as- 
suring the fee simple in the hereditanients herein- 
before described, with their appurtenances, either in 
remainder, reversion or possession, as circumstances 

o2 
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shall require^ as the said {purchaser) ^ his heirs and 
assigns, shall direct, according to the intent of these 

4 

Agreement presents, as by &c. \ut sup, 70] : And whbreas, 
ehMMTto ''^y reason that the said (corporation) will continue 
covenant, bound by their express covenants (6) in the afore- 
said indenture of lease, it was agreed, on the treaty 
for the sale aforesaid, that the said {purchaser) 
should enter into the covenant hereinafter contained ; 

Secondtes- TrBRBFORB THIS INDENTURE LASTLY WrrNESSBTH, 

^^^' that in pursuance of the same agreement, and for the 
<>>Tenant considerations aforesaid, the said {purchaser) for him- 
ehasOTto ^^^ and his heirs doth hereby covenant with the said 
indemnify, {corporation) and their successors, that he, his heirs, 
executors, administrators and assigns, some or one 
of them, shall at all times hereafter observe and per- 
form the covenants and agreements in the aforesaid 
indenture of lease entered into by the said {cor^ 
poratian), and from the same covenants and agree- 



HabiUties. 



Parcbaser (6) Althoagh the assignee of a reversion, like the assignee of 

must cove- ^ lease, is liable to and has the benefit of all covenants which 
nant to m- ' 

damnify run with the land, yet that circumstance will not discharge the 

tne as- assignor from an action on those covenants into which he him- 
signor of a ° 

reversion self entered. (Cro. Jac, 309.) The indemnity which is here given 
^uh\?fHAa by the purchaser is demandable by the vendor in the absence of 
an agreement to give it : the purchaser of a reversion evidently 
being, when the vendor is subject to covenants in respect of it, in 
die same situation as a purchaser of a leasehold estate, who must 
covenant to indemnify the vendor against the rent and covenants 
in the lease, although not expressly required to do so in the con- 
ditions of sale (1 Bro, C. (7. 52) ; and also as a purchaser of an 
equity of redemption, who is compellable in equity, independently 
of contract, to indemnify his vendor against the personal obliga- 
tion to pay the mortgage money. (7 Fe$. 337. 8 Taunt. 365.) 



^■WM 
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ments^ and all liability in respect thereof^ shall also 
indemnify the said corporation and their successors, 
and every of tbeni, for ever by these presents. In 
WITNESS whereof, the said {corporation) have here- 
unto afiSxed their common seal, and the said {puT'^ 
chaser) has hereunto set his hand and seal, &c. 



PRECEDENT XIX. 



Conveyance of the Equttt of Redemption of 
Lands, which have been mobtgagbd in Feb 
Bt the Vendor, whom the Pubchasbb oove- 
nants to indemnify against the Mobtgagb 

MONBT. 



Partiet. 



Becitala. 

1. Ven- 

dar'8 

seisin. 

S. Mort- 
gage. 

8. Money 
Btrndne. 



4. Con- 
tract. 



This Indenture^ made Sue*, between (vendor) of 
the one part^ and {purchaser) of the other part : 
Whereas the said {vetidor) was at the time of the 
date and execution of the indenture next hereinafter 
recited seised in absolute fee simple by purchase for 
a valuable consideration of the hereditaments herein- 
after described :\ And whereas {recite nwrtgage in 
fee by grant, as in p. 133) : And whbbeas the said 
principal sum of £ remains due to the said {mort- 
gagee) j but all interest due thereon has been paid up 
to the last day of payment preceding the date of these 
presents : And whebeas thesidd {vendor) hath con- 
tracted with the said {purchaser) for the sale of the 
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equity of redemption of the said bereditaments^ as 
hereinafter mentioned, for the snm of £ : 

6, Testft- Now THIS INDENTURE WITNESSETH, that in COn- 

^^^' sideration of the sum oi £ of sterling money 

paid by the said {purchaser) to the said (vendor), im- 
mediately before the execution of these presents, in 
full for the purchase of the said hereditaments (sub- 
ject to the aforesaid mortgage), but free from all other 
incumbrances^ the receipt of which said sum the said 
{vendor) doth hereby acknowledge, and therefrom 
release the said {purchaser). He the said {vendor) by 

6. Grant, these presents doth grant to the said {purchaser) 

7. Haben- and his heirs. All [parceUfappurten^mceSy deeds']. To 

HATE AND TO HOLD the hereditaments hereinbefore 
described, with their appurtenances, uiito the said 
{purchaser) and his heirs, subject, nevertheless, to 
the aforesaid mortgage to the said {mortgagee), and 
^^▼«' the payment of the sum of £ and the interest 
^^^ henceforth to accrue for the same (I), [^Covenants^ 

wifhthe 

present " — _...- — 

yariations. 

(1) This eqmty of redemption ia in substance id^tical with 
any other equitable estate^ which is incapable not only of convey- 
ance at common law, but strictly speakingof a conveyance deriving 
its operation from the Statute of Uses, — ^that is to say, none of 
those conveyances can act in their peculiar manner on an equitable 
interest, because they all require a legal seisin ; yet they, of 
course, all serve to transfer it. When, therefore, a formal con- 
veyance of an equitable interest b madie, a grants as the most 
simple and generic of legal assurances, seems most appropriate. 
When we reflect, that a lease aud release was originally intexkded 
only to be a substitute for a feoffment, and to avoid the neeeasity 
of delivering actual possession of the freehold, the common 
practice of conveying an equity of redemption of an estate mort- 
gaged in fee, which assumes the legal freehold to be actually 
vested in another, seems rather absurd. When, however, tine 
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by vendor : Ist. For right to convey the said premises, 
(subject as aforesaid). 2nd. For quiet enjoyment 
against the said (vendor), his heirs and assigns, or 
any other person or persons claiming or to claim by 
or under him or them (except the said (mortgagee), 
his heirs and assigns, in respectof his said mortgage^ 
and the interest thereof as aforesaid). 3rd. Freedom 
from incumbrances, except as hereinbefore mentioned. 
4th. For further assurance-^extending to the said 
(vendor), his heirs and assigns, and every other per- 
son lawfully or equitably claiming, &c. by or under 
him, except the said (mortgagee), his heirs and assigns, 
in respect of his said mortgage, and the interest 
thereof, as aforesaid : And to make and do, &c. all 
such further acts, &c. to the said (purchaser), his heirs 
and assigns, (sul^ect to the said mortgage, and the in- 
terest thereof as aibresidd), be the same, [utsup. p. 70] : 
By the And LASThY (2), the Said (purchaser) for himself and 
toindoml ^ heirs doth hereby covenant with the bsliA (vendor), 
JJJ^OT* his heirs, executors and administrators, that he the 
said (purchaser), his heirs, executors, administrators 
or assigns, shall pay or cause to be paid unto the 
said (mortgage^), his executors, administrators or 
assigns, the said principal sum of £ now due to 
him as aforesaid, and aU interest which may hence- 
forth accrue in respect thereof, according to the intent 
ot the said indenture of mortgage, and from the pay* 



estate is only mortgaged for years^ a lease and release is proper, 
because a mortgagee rarely enters ; and entry, the student will 
remember, is requisite to perfect a lease at common law, and 
create a legal rey^rsioB in the BM»rtgagor. 

(2) This covenant (as we have before, p. 196, remarked) the pur- 
chaser of an equity of redemption is compellable to enter into. 
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ment of the same principal sum and interest respec- 
tively shall at all times hereafter indemnify the said 
(yendoT\ his heirs^ executors^ administrators and 
assigns, ^' and every of them, and his and their goods, 
chattels and hereditaments, and every part thereof 
respectively'^ (3). 
In witnkss, 8lc. 

(3) Tliese are asual, bot surely very superflaous words. To 
iDdeiDDify the person is to indemnify his property. 
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CONVEYANCB OF RsCTORIAL ImPBOPRIATB TiTHfiS, 

in whlt!h to thb obnbral covenants for 
titlb arb addbd mutual covbnants by thb 
Vendor and Purchasbr for apportioning 
Taxes. 



Parties; Tbis INDENTURE^ made 8cc.^ BETWEEN {vendor) of the 

one part, and {purchaser) of the other part: 

Recitals: Wher£A& by an indenture of feoffment dated , 

Feoffment and made between 1. 1, of the one part and {vendor's 

of rectory. \i.i •■ t \ -%• -•. 

ancestor) of the other part, and by tiyery of seism 
made according to the form and effect of that inden- 
ture, the rectory of , with the tithes and appurten- 
ances thereof, was conveyed to and to the use of 
{ancestor) and his heirs (1), which said rectory for- 

(1) Estates in tithes are alienable by lay impropriators^ in the 
same manner as other real estates. (3 Cruise, Dig. 50, Zrd ed,) 
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Seisin of 
Tendor. 



merly belonged to the monastery of , in the said 
county, and after the dissolution of the said monas- 
tery the said rectory was^ by letters patent of Queen 
Elizabeth^ under the great seal of England^ bearing 
date at , Westminster^ the day of ^ granted to 
S. Searle and his heirs (2) : And whbreas the said 
{vendor\ as the eldest son and heir at law of the said 
{aticestor) deceased^ is seised in fee of the said rectory 
and tithes^ except such parts of the latter as have 
been granted by way of endowment (3) to the vicar 
Contractof of the parish aforesaid: And whbreas the said 
(vendor) has contracted with the said {purchaser) for 
the sale to him of the said tithes as hereinafter ex- 
pressed for the price of £ 



Aft to 
recital of 
original 
letters 
patent; 



(2) The grants made by the crown of the appropriated 
benefices which were vested in it by Act of parliament on the 
dissolution of the monasteries by Henry VIII. are either of 
tithes of a particular tract of land, or as in the present instance 
of a rectory or parsonage which comprises the parish church, with 
all its rights, glebes, tithes and other profits whatsoever. It is 
proper to allude to the letters patent in the recitals, because no 
good title can be made to tithes by a lay impropriator without 
showing the letters patent (1 Pru* Ah. 30), this being the only 
mode of repelling any claim which may be made to those tithes 
by an ecclesiastical person claiming ^ure eeeletua. In practice, it 
is not considered necessary to trace the title through all the inter- 
mediate stages. The letters patent should be inspected to see 
that no reversion remains in the crown. Such a reversion the 
student will remember is not barrable by the recovery of tenant 

in tail. {Plow. 553. 1 Imi. 335 a.) 

I 

(3) All tithes renewing within a parish regularly ought to be 
paid to the rector of it (Hoh. 296), except those which the vicar 
is entitled to by endowment or prescription. (2 BuU. 27 ; and 
899 GunU. 226«) 
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TeBtatnm; NoTf TBX8 Indbnturb witnebsbtb^ that in pursu- 
ance of the said recited contractj^ and in considera- 
tion of the sum of £ to the said (vendor) paid by 
the said (purchaser), immediately before the execu- 
tion of these presents^ in full for the purchase of the 
said hereditaments in fee simple^ the receipt whereof 
is hereby acknowledged^ Hk the said (vendor)hj these 

Operative presents doth grant unto the said (purchaser) and 

^ ' his heirs^ All tithes^ as well great as small^ and all 
oblations and other (4) profits and appurtenances^ to 
the said rectory belonging^ or reputed to be pared 
thereof, or in anywise arising upon or from all 

Hftben- (parcels) : To have^ hold and receivb the said here- 
ditaments hereby granted;^ with their appurtenances, 
to and to the use of the said (purchaser) and his 

CoYflDanis heirs (5). [Covenants hy the vendor for the title, ut sup. 
p. 63; viz. 1. Good right to convey, 2. For quiet 
enjoyment, beginning thus, ''that it shall be lawful for 
the said (purchaser), his heirs and assigns, to have and 

Omiggfoii (4) Obvenfiona, pennons, porHana, fruits, prqfits and heredifa" 

wofds^^^^^ m«i/9 are the general words in a grant of tithes, but besides that 

they are of course included in the words prqfUs and appurtenances, 

all offerings are, by the statnte 2 & 3 Ed. 6. 13, made payable to 

the parson, &c. or farmer of (ihe parish where he dwells. {Com, 

Dig, IHsmes, B,) 

Aa to (S) l^&y impropriators may hare any estate in tithes ; they 

^ftetes in may be tenants in fee, in tail, for life or for years. Hence hus- 

bands may be tenants by Hie curtesy, and widows endowed of 

them. The surest endowment of them is (says Lord Coke) by 

the third sheaf, (i Insf. 33 a,) But the assignment is good, 

tiiougfa titiies of tiie third yard land be assigned. Dower 

in tithes may in a conveyance o( them to a purchaser be 

barred, as in a conveyance of lands by a limitation of the usual 

uses [or declaration excluding dower if the mairiage were after 

' 1834], for tithes are of course comprehended withi a the Statute 

of Uses under the word hereditaments. 
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to take the sud^ &c/' 3. Freedom from incumbrances. 
4 For further assurance. "] And each of them the said 
(purchaser mid vendor), for himself and his heirs, doth 
hereby covenant with the other of them, his heirs and 
assigns, that while the said hereditaments hereby 
granted shall be rated as a part of the said rectory to 
any parliamentary or parochial assessment, then dur- 
ing the continuance of such assessment, and towards 
the same, the said (purchaser), his heirs and assigns, 
shall contribute to the said (vendor), his heirs or 
assigns, such part of the said assessments as shall 
be after the rate of and in proportion to part of the 
present assessment, which are £ per annum to the 
land tax, £ towards the poor rate, and £ to- 
wards the church rate ; but that either party, his 
heirs or assigns, shall be at liberty to acquire a separate 
assessment of his respective property^ 
In witness, &c. (6) 

(6) [The law of tithes is rapidly becomiog obsolete in ths 
generality of those cases in which it was formerly of the greatest 
importance. The Act for the Commutation of Tithes (6 & 7 
W. 4, c. 7l)> with the assistance of divers supplementary Acts, 
passed in almost every subsequent session of Parliament, has 
supplanted the ancient tithes by a rent-charge, settled in the first 
instance by the award of commissioners, and regulated after* 
wards according to the average yearly price of the principal 
ti^faable grains. The conveyance of such tithe rents-charge, when 
in the hands of parties entitled to alienate them, will not differ 
from the assurance by which an ordinary rent-charge is de« 
parted with.] 



CHAPTER IIL 



APPOINTMENTS. 



In the observations we have had occasion to make on the nature of 
Powers, much has necessarily been said; which might, perhaps, be 
more peculiarly applicable to Appointments ; the power, and the 
appointment in exercise of it, possessing in truth the dose con- 
nection of cause and effect. 

The few remarks which it will be proper to make on this as- 
surance, will be introduced in the annotations on it ; and as a brief 
but able explanation of its abstract nature has been given by a 
contemporary writer, (2 Sand. U.,) the author wiU refer his readers 
to it, taking the liberty, however, of dissenting from some ^of its 
propositions. That gentleman observes, (p, 71,) that '^ the differ* 
ence between an appointment and a declaration of use consists in 
the latter being an original disposition of the- use by the express 
consent of the parties, which prevents it from following any implied 
designation which the rules of law might otherwise prescribe, and 
the former being a limitation of the use by a separate instrument, 
derived from and conformable to a power reserved or contained in 
the original conveyance, by which the seisin to serve the uses is 
transferred ; whence it necessarily alters, abridges^ or suspends the 
use previously declared upon such original eowoefywnce^^ But 
this mode of distinguishing them is conceived to be objectionable. 
An appointment undoubtedly is a declaration of use \ being to a 
common declaration, as the species to the genus. It is, therefore, 
a declaration of use possessed of certain specific qualities; the 
principal of which, viz. its power of barring dower (5 B. ^ Aid, 561) 
or curtesy— -of raising a use which may operate as a remainder ex- 
pectant on a particular estate, created by the instrument containing 
the power, (see Cornish on Remainders^ p. 45,) notwithstanding the 
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rale that the particular estate and remainder muat be limited 
simultaneously, (1 Inst 49 a)-^its important effect of admitting 
in a similar manner the rule in Shelters case {Feame, 74; 75), not- 
withstanding that rule requires the limitations of the freehold and 
inheritance to be in the same deed or will; (Doug, 470} — ^will be 
found to emanate from its retrospection to and legal combination 
with the conveyance creating the power. (7 T. S. 347.) Again, a 
declaration of use is not necessarily an original disposition of thd 
use, preventing it from following any implied designation which 'the 
law might otherwise prescribe ; as this definition is evidently inap- 
plicable to declarations subsequent, and an appointment does not 
necessarily alter, abridge, or suspend, the use previously declared 
upon the original conveyance. If there be a conveyance to the use 
of B. for life, remainder to such uses as he shall appoint, without 
any ulterior declaration of the use in default of appointment, the 
inheritance results ; and when the appointment is made, the implied 
designation of the rules of law is prevented precisely to this 
purpose, the same as in the case of a declaration subsequent, and 
here consequently the limitation in the appointment does not alter, 
suspend, or abridge any use previouely declared. 

It wiU not be necessary to preset the reader with a simple 
appointment in its separate state ; first, because it is rarely alone 
the medium of conveyance ; secondly, because it may be easily 
abstracted from the accompanying conveyance. 

[Appointments as a medium of conveyance are gradually he^ 
coming rare, and will, it is considered, ultimately be confined to 
cases where the party appointing is the donee of a power without 
any estate in default. The causes which lead to their infrequency 
are the wearing out of conveyances to dower uses by the deaths of 
Tenders married before 1834, and the deprivation of an important 
advantage, which formerly was the consequence of an appointment, 
viz. the overreaching judgments against the vendor. This latter 
advantage was attributed to appointments, by rigidly following out 
the principle, that on the execution of a power the appointee is in 
as to the estate, from the date of the deed creating the power, just 
as if the limitation to him had been inserted in that deed, instead 
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of the mere power to appoint ; confleqnently the aj^ointee's estate is 
prior to the appomtor's, and cannot be afibcted by any judgments 
against them. This was established by the case of Doe v. Jones, 
(10 B. ^ C. 469). Lands were limited to such uses as A. should 
appoint, and in default of appointment to A., his heirs and assigns. 
Judgment was then duly entered up against A., who subsequently 
appointed the lands to B. for a term of 500 yearS; and the 
judgment creditor haying sued out execution, the question was 
whether the lands vested in B. could be taken, and it was decided 
that they could not, for the reason b^ore stated. This decision 
received the sanction of equity in the case of Skeeles t. Shearl^y 
(8 Sim, 158. 8M.^ C, 112,) where a mortgagee, who took under a 
general power of appointment from a mortgagor who had also the 
fee, was held not to be affected by a judgment prior to the 
mortgage, of which the mortgagee had notice.] 

[The advantage thus derived from a conveyance by appointment, 
standing as it did upon a technical rule, and unsupported by prin- 
ciples of justice, was destroyed by 1 <jb 2 Vict c. 110, (Abolition of 
Arrest Act,) which, by sect. 11, enacted that the sheriff, upon any 
writ of elegit upon any judgment of the superior courts, should 
make and deliver execution of all such lands, tenements, rectories, 
tithes, rents and hereditaments, including lands and heredita- 
ments of copyhold or customary tenure, as the judgment debtor, 
or any person in trust for him, shall have been seised or possessed 
of at the time of entering up such judgment, or at any time 
afterwards, or over which such person shall at the time of 
entering up such jtidgment, or at any time ctfterwards, ha/ce 
any disposing power which he might, without the assent of any 
other person, exercise for his own benefit, in like manner as the 
sheriff imght then make and deliver execution of one moiety of the 
lands and tenements of any person against whom a writ of elegit is 
sued out. And by sect. 13, a judgment shall operate as a cJiarge 
upon all lands, &c,, (including those of copyhold or customary 
tenure,) of or to which such person shall at the time of entering 
up such judgment, or at any time afterwards, be seised, possessed, 
or entitled, lor any estate or interest whatever at law or in equity. 
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whether in possession; reversion; remainder or expectancy; or over 
which such person shall at the time of entering up such judg^ 
menty or at any time afterwards^ have any disposing power 
which he mighty without the assent of any other person, exer* 
cise for his own hen^t, and shall be binding as against the person 
against whom the judgment shall be so entered up; and against all 
persons claiming nnder him after such judgment; and shall also be 
binding as against the issue of his body, and all other persons whom 
he might; without the assent of any other person; cut ofF and debar 
from any remainder; reversion; or other interest; in or out of any of 
the said lands; &c. ; and that every judgment creditor shall have such 
and the same remedies in a court of equity against the heredita* 
ments so charged by virtue of this Act; as he would be entitled tdi 
in case the person against whom such judgment shall have been so 
entered up had power to charge (a) the same hereditaments; and 
had by writing under his hand agreed to- charge the same with 
the amount of such judgment debt and interest thereou; provided 
that no judgment creditor shall be entitled to proceed in equity to 
obtain the benefit of such charge; imtil after the expiration of one 
year from entering up such judgment ; provided also; that nothing 
therein contained shall be deemed or taken to alter or affect any 
doctrine of equity whereby protection is given to purchasers for 
valuable consideration without notice.] 

[These enactments; it will be perceived, entirely deprive a pur- 
chaser from an owner of land; who has a power to appoint; of any 
advantage by an exercise of the appointment. The Act only 
professes to fasten on the lands of those persons who can, ^ without 
the assent of any other person/' make a beneficial disposition of 
them. It does not; therefore; primd facie embrace the case of a 
limitation to such uses as the vendor and A. shall appoint; with 
ilie fee to the vendor alone in de&ult ; on such a case occurring; 
vol. 22; Law Mag. 854; may be usefully consulted for arguments 
to bring the lands within the statute.] 



.Mh< 



(a) [See as to a judgment afibcting a living which an incumbent cannot 
charge, Hawkins ?. Oatheroole, 14 Jur, 1103; This decision haS; however; 
been reversed on appeal, Feb.; 1855.] 
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PRECEDENT XXI. 



CONVBTANCB BY APPOINTMENT^ WITH STATUTORY 
GrANT^ by way of rURTHBR ASSURANCE, IN 

WHICH THB Vendor retains thb Title Deeds, 

AND covenants TO PRODUCB THEM. 



Partiee. 



Recital. 

VcDdor'B 
purchaM 
deed. 



This Indenture, made &c.^ betwben (vendor) of 
the first part, {purchaser) of the second part, and 
{dower trustee) of the third part : Whereas (I) by 
indentures of lease and release, bearing date re- 
spectively on or about (2), &c., the release ex- 
pressed to be made between A. B. of the first part, 
{vendor) of the second part, and {dower trustee) of the 
third part, for the valuable considerations therein 
expressed various hereditaments, and among them 
those which are hereinafter described, were conveyed 



Goncise 
mode of 
reciting an 
appoint- 
ment 



Utility of 
'*on or 
aboat " in 
Bome 
caaes. 



(1) When brevity is desirable^ we may in an appointment 
adopt a mode of recital analogoos to that of the seisin of the 
vendor. For, as abstractedly speaking, enough is said when the 
nature of the title is accurately demonstrated, it is sufficient to 
recite simply that "the hereditaments hereinafter described now 
stand limited to such uses/' &c. 

(2) The reference, in the operative part of the appointment, 
to the power contained in a particular indenture would create a 
dependency on the recital of it {Sup. 28), but for the usual 
sweeping declaration that the deed is in execution of all other 
powers, &c. If that declaration be omitted these cautions 
words should therefore be inserted, and otee twr«^^ 
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to the said (vendor) and his heirs, to such uses generally 
as he at any time or times^ by any deed or deeds to 
be sealed and delivered by him in the presence of and 
attested by one or more credible witness or witnesses, 
should appoint ; and in default of such appointment, 
and in the meantime subject thereto, to the use of 
the said (vendor) for life, with remainder to the use 
of the said (dower trustee) and his heirs during the 
life of the said (vendor), in trust for him and his 
assigns, with remainder to the use of the said 

Contract (vendor) and his heirs : And whbreas the said 
(vendor) has contracted with the said (purchaser) for 
the sale to him of the said hereditaments hereinafter 
described, at the price of £ • 

Testatum. Now THIS INDENTURE WITNESSETH, that in con- 
sideration of the sum of £ to the said (vendor) 
paid by the said (purchaser), the receipt of which the 
said (vendor) doth hereby acknowledge. He the said 
(vendor), in exercise of the aforesaid power, *' and of 
every other power enabling him in this behalf (3),'' 
by this his deed sealed and delivered in the presence 
of the two credible persons whose names are hereon 
endorsed as witnesses attesting such sealing and 

Operatiye delivery, DOTH appoint that all the hereditaments 

P*^' hereinafter described shall, immediately after the 
execution of these presents, enure to the uses here- 
inafter limited (4). And by way of further assurance 



Beferanee (3) Mr. Butler remarks^ that this precaution is often proper^ 

toother but certainly sometimes superabundant. (Co. IM. 272, a.) As 
powers , , ' 

muieees- at the present day it is the invariable practice to recite deeds as 

'^'y- bearing date on or about &c.^ a case must be of an extremely 

singular complexion in which this clause is not superabundant. 

Caution in (4) The student will observe that the appointment is to the 

P 
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only, by these presents (5) doth grant, alien and 



Doable 
testatum 
not neces- 
swry. 

As to 
when 
deeds wiU 
becon- 
Btmedas 
appoint- 
ments or 
convey* 
ances. 



appointing uses hereinafter limited. This remark is material, because with 
^ ^^^^ those who are ignorant of the nature and effect of an appoint- 
ment, it is a common error to make the appointment to the releasee 
himself. The consequence is, that as an appointment is only a 
limitation of use, the legal estate, and not a mere seisin to uses* 
vests in the purchaser, and when he executes his power of ap- 
pointment he gives only an equitable interest to the appointee, as 
the use in such appointee is a use upon a use. 

(6) We may omit the double testatum as most unquestionably 
redundant. In all the cases on the question whether an assur- 
ance of the fee made by the grantee under a release to ufies 
operated as an appointment or a conveyance, the courts have 
admitted intention to be the governing principle. It is true that 
such intention has been deduced from accompanying circum- 
stances ; and when the words of appointment and conveyance have 
been confounded, it has led the courts to opposite results. Up to 
a recent period a conveyance made by a person who had a power 
of appointment, with the fee in default of appointment, without 
any reference to the power, was held to have been decisive evidence 
of an intention not to execute the power. (6 Rep. 17* Cro. E. 877* 
Cro. J. 31.) In Cox v. Chamberlain (4 Ves. 631), proceeding 
also upon the ground of intention, it was decided that when 
such a donee makes an instrument blending the words of ap- 
pointment and conveyance, and the efiiect of its operation as an 
appointment would be to create equitable instead of legal estates, 
and thereby frustrate its' object, it shall be construed to be a 
conveyance. In Wynne v. Griffith (3 Bing. 179), the limitations 
(material to the present point) were to such uses as A., B., C. 
and D. should jointly appoint, and in default of such appoint- 
ment to the use (as to part of the premises) of C. for life, with 
remainder as to that part, and immediately as to the rest of the 
premises to the use of A. in fee. A., B., C. and D. granted, 
hargained, sold, released, eon^firmed, directed, limited and appointed 
to L. in fee, to the use (among other uses) of himself for a term 
of 500 years, in trust to raise portions ; L. was also made trustee 
to support coBtiDgent remainders. It was held that the latter 
instrument operated as a conveyance* As the judgment of the 
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Haben- 
dum. 



convey to the said {purchaser) and his heirs^ All 
(parcels, appurtenances): To have and to hold 



coart was given solely by certificate, we are left to infer the reason 
OD which they founded it, and that appears to be the intention 
dedacible from the circumstance of the deed having been to uses, 
and clearly contemplating a mere seisin in h,, the grantee, to serve 
theni. A contrary supposition would have militated with the fact 
of the term being limited to him, and of his being a trustee to 
support contingent remainders. But though there was no allu- 
sion to the power in the deed on which the question arose, this 
case goes further than Coai v. Chamberlain, where the conveyance 
was expressed to be made in pursuance of all powers ; for (as 
we have seen) two only of the donees had an interest in default 
of appointment, and the fee in the whole premises was in fact 
vested in one of them, and it was therefore a great stretch of the 
pre-existing rule to construe the instrument a conveyance. The 
inference which may he drawn from these two cases is, that the 
circumstance of the parties intending the instrument to be an 
appointment is immaterial, if it can effectuate their view only by 
operating as a conveyance ; the attainment of the contemplated 
objects being assumed as the general and predominating intent 
which an appointment was erroneously supposed to be the means 
of executing. The case of Roach v. Wddham (6 East, 289) « in 
which the instrument was deemed an appointment, is professedly 
founded on the same principle of intention, but deducing it from 
different sources and leading to different results. It seems to 
establish that when the donee of a general power, with the fee in 
default of appointment, makes an assurance in which the words 
of appointment and conveyance are blended, the junction of the 
grantee to uses is such strong evidence of intention to exercise 
the power, that it must appear very clearly from the deed on the 
covenants therein that it could not take effect unless it operated 
as a conveyance out of the interest. But the authority of this 
case is questionable, for not only is it at variance with the cases 
of Cox V. Chamberlain and Wynne v. Ghiffith, but with the prin- 
ciple established in Clere's case (6 Rep. 17), that where the party 
has an interest as well as a power he shall be taken to convey the 
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the hereditaments hereinbefore described to the said 
Todowar {purchaser) and his heirs, to such uses generally by 
way of rent-charge or otherwise, as he at any time 
or times by any deed or deeds lawfully executed 
shall appoint ; and in default of and subject to such 
appointment^ and as to those parts of the said premises 
to which it shall not extend (6), to the use of the said 
(purchaser) during his life, and after the determina- 
tion of that estate to the use of the said (dower 
trustee) and his heirs during the life of the said 
(purchaser)^ upon trust for him ; and after the deter- 
mination of the same estate to the use of the said 



former, and not to execute the latter. How the concurrence of 
the grantee to uses elicits an intent to exercise the power, it is not 
easy to perceive, for no point is clearer than that his concurrence 
is as nugatory in the one case as in the other. As the execution 
of a power in a conveyance to uses is but an event raising a use, 
as well might it be said that when the event happens on which a 
future use is limited to arise, the use does not shift or spring up 
of itself, but the grantee of the seisin must convey to the cestui. 
q%9 iwe. But, to conclude, the point which has been discussed 
can only arise when, from a confusion of the words of convey- 
ance and appointment, the intention has to be deduced from at- 
tendant circumstances. I^ would be quite preposterous to 
contend that any state of things would justify the courts in con- 
struing an instrument as a mere conveyance, when an appoint- 
ment in pursuance of the power is first formally and distinctly 
made, and then a conveyance expressing to be only by way of 
further assurance. The insertion of another testatum clause is 
therefore nugatory. 

Not requi- (^) ^^ ^ ^^^^ ^^^ without this express provision the use would 
site to pro- remain in the purchaser in so much of the land as the appoint- 

vidfi 8DO— 

ciallv for ™^°^ ^i^ ^^^ embrace, for the use which is declared to him is in 
any un- this respect evidently finalogous to a resulting use, as to which 
p^(^ the ^^^ ^^^ ^^* ^^^ ^ much of it as the grantor does not dispose of 
estate. remains in him* {Co, lAtL 23. o.) 



delivered. 
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for tiSr** (l^''^*^^) and his heirs : And the said (vendor) 
doth hereby for himself and his heirs covenant with 
the said (purchaser), his heirs and assigns^ in man- 
ner following ; that is to say, that notwithstanding 
anything made, done or suffered by him the said 
vendor), he hath good right by these presents to 
appoint the said hereditaments to the uses herein- 
before limited, and also (by way of further as- 
surance) to grant the same hereditaments in manner 
aforesaid, and according to the intent of these pre- 
sents. (Other covenants for title, ut supra^ p. 65.) 

Recital as And whbrbas the title deeds and writings relating 

toporchase , 

deeds not to the said purchased premises relate also to other 
and more valuable lands of the said (vendor), and the 
same title deeds and writings are therefore to re- 
main in his custody on his covenanting to produce 
them^ and furnish attested copies of them to the 
effect hereinafter contained : Wherefore this In- 
denture FURTHER WITNESSETH^ that in pursuancc 
of the same agreement, and for the considerations 
aforesaid, the said (vendor) doth hereby for himself 
and his heirs further covenant with the said (pur^ 
cAa^^),his heirs and assigns, thathe the said (veridor), 
his heirs or assigns, unless prevented by fire or some 
other inevitable accident which may happen to the 
deeds and writings hereinafter mentioned^ while kept 
by the said (vendor) as he shall keep bis own deeds 
and writings or other valuable effects, will from time 
to time hereafter on every reasonable request, in 
writing and at the costs of the said (purchaser), his 
heirs or assigns, produce or cause to be produced 
(but in England only) unto the said (purchaser), his 
heirs or assigns, or to any person or persons whom 
he or they shall under his or their hands appoint 
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for that purpose^ '^ or to any coart of law or equity^ 
or at any trials hearing* commission for the ex- 
amination of witnesses, or otherwise'' {7), as occasion 
shall require, the said several deeds and writings un- 
defaced and uncancelled for the proof of the title of 
the said ( purchaser^ his heirs or assigns, to the said 
premises: And also that the said (vendor) , his heirs, 
executors or administrators wiU, from time to time, 
at the request and costs of the said {purchaser), 
his heirs or assigns, deliver to him or them fair, true 
and attested or other copies or extracts of and from 
the same deeds and writings, or any of them, and 
suffer such copies and extracts to be examined with 
the originals thereof, either by the said (purchaser) , 
his heirs or assigns, or any person or persons whom 
he or they shall appoint in manner aforesaid for that 
purpose. 

In witness, &c. 



Remark on C7') It is^ I believe, an almost universal practice to add this 
provision indefinite provision, and when it is added the previous specifica- 
tion of tion of course is useless. Some gentlemen, hovtrever, do not 
deeds. extend the anticipated requisition beyond definite limits ; and if 

the specification be full and accurate, this plan is perhaps the 

preferable one. 
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As to Covenants for prodMction of Deeds. 

Principle Wlien a purchaser cannot obtain the title deeds, bat only 
oovenant *^**c8ted copies of them, it is because the latter are not sufficient 
to produce, security to him ; that he is also entitled at the expense of the 
^atioiTto ^®^^®^' unless there be a stipulation to the contrary, to a cove- 
be taken, nant to produce the deeds themselves at the expense of the 
purchaser, which should in most cases be made by a separate 
deed. Sir E. Sugden observes, that where a vendor retains the 
deed by which the estate he is selling was conveyed to him (which 
is mostly the case when it relates to other estates), it' seems ad- 
visable for the purchaser to require a memorandum of his pur- 
chase to be endorsed on such deed. This remark is just, for 
even when the title may appear to be legal it may, in fact, be 
only equitable ; a term may be outstanding, and such a memo- 
randum would then be the only means of preventing a vendor 
under these circumstances of committing an effective fraud by 
selling the lands again to a bond fide purchaser without notice, 
who may on discovering the previous sale protect himself by 
taking an assignment of the term. (Supra, p. 94.) 

It is not unusual to add a proviso to this covenant, determin- 
ing it in the event of t^e vendor selling the part of the lands 
which he retains ; and procuring him, to whom the lands are sold 
and deeds delivered, to enter into a similar covenant with the first 
purchaser. 

" Pbovidbd nevertheless, that if the said (vendor), his 
heirs or assigns, shall make an absolute and bond fide sale and 
conveyance of the other hereditaments to which the said deeds 
and writings relate, or of the greater part in value of those 
hereditaments, and shall procure such grantee for himself, 
his heirs and assigns, -to enter into a covenant with the said 
(purchaser), his heirs and assigns, in relation to the same deeds 
and writings, to as full an extent as the one hereinbefore contained, 
and shall delivel such covenant unto the Said (purchaser), his 
heirs or assigns, then the foregoing covenant shall cease, with'^ 
out prejudice, however, to any right which may have accrued to 
the said (purchaser), his heirs or assigns, for any breach of the 
said covenant prior to its cesser." 

[It has been before stated that a covenant to produce deeds 
should be by a separate instrument. Where the covenant is ptipu* 



Proviso 
limiting 
the cove- 
nant to a 
beneficial 
retention 
of the 
deeds by 
the 
vendor. 



Reasons 
for having 
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coTenant lated to be at the purchaser's expense, he can of course elect 
r^dsed' whether he will add the covenant to hb conveyance, or take a 
distinct deed ; bat in cases where the expense, from the absence of 
stipulation, falls on the vendors, they o^n contend that it should 
be appended to the conveyance. In a case of this kind, the fol- 
owing reasons were satisfactory to the vendor, and produced 
his execution of a distinct deed :— 

[" The vendors are bound to put the purchaser in a position as 
nearly similar to that in which he would be if the documents 
were delivered to him. If they were delivered, the purchaser 
might, on subsequent dealings, use such of the deeds as the state 
of the title required, or gave notice of, or as a subsequent pur- 
chaser was entitled to call for. If he could make out a title on 
a future occasion by production of a portion only of such docu- 
cuments, or even by the withholding of them entirely, the 
actual possession of them would enable him so to do. To pro- 
ci^ the purchaser this similarity of benefit, the covenant to 
produce must be disHnet from the conveyance ; for if the covenant 
be appended to it as at present, the purchaser must necessarily on 
future dealings give notice of those documents, and thus render 
their production inevitable from that reason alone, and without 
reference to the state of the Intle/'] 

[A more restricted proviso as regards the purchaser is fre- 
quently desired to be framed for vendors. The following form 
is therefore submitted. It will also furnish the terms of the 
condition of sale, which can alone force it on a purchaser : — 
" Provided nevertheless, that if the said covenantees, their heirs 
" or assigns, shall on an absolute and bond fide sale of the 
" whole or the greater part in value of the other hereditaments, 
" to which the said deeds and documents relate, deliver the 
same to the purchaser of such hereditaments, and shall pro- 
cure such purchaser to enter into a covenant with the said 
(pt<rcA^M^), his heirs and assigns, in relation to the same deeds 
" and documents, to as full an extent as the one hereinbefore 
contained (such covenant to be prepared and tendered by and 
at the expense of the said purchaser, his heirs or assigns), 
then on the delivery of such covenant to him or them, or on 
" his or their refusing or omitting to tender the same as aforesaid, 
" after notice of such intended conveyance and delivery, the 
" foregoing covenant shall cease." 



ft 



tt 



[Disentailing Assurances,] 217 



CHAPTER IV. 



[DISENTAILING ASSURANCES UNDER THE ACT FOR 
THE ABOLITION OF FINES AND RECOVERIES.] 



[The Act for the abolitioii of fines and recoveries, and the substitu- 
tion of more simple modes of assurance, requires a short notice of 
its principal provisions as regards entails, before introducing those 
Precedents which the Act has given rise to. 

[A Fine, in its origin, was an amicable compromise of an 
actual suit, whereby the lands were acknowledged to be the right 
of one of the parties, and at common law all persons were barred 
bj it who did not claim within a year and a day. The safe title 
acquired by this process led, it is supposed, to the practice of trans- 
ferring lands by means of a fictitious suit of the same nature as 
the real suit above alluded to. This was the origin of the modem 
fines. The common-law bar after a year and a day was at au 
early period taken away, and five years substituted, extendible by 
in&ncy, coverture, lunacy, and absence beyond seas. The efiect of 
barring estates tail was given by statute to fines levied with pro* 
claTnations, from the last of which the five years for claiming 
commenced. Some of the principal uses of a fine were to bar 
estates tail, and enable a tenant in tail to acquire or pass a base 
fee determinable on the failure of the issue in tail, and the fine 
usually resorted to for those purposes was one — Sur conuzance de 
droit come ceo, S^c. The efiect of the fine as a conveyance was, 
that when levied by a tenant in tail^ who had an immediate 
remainder or reversion in fee to himself, the base fee acquired by 
the fine merged in the remainder or reversion, which immediately 
became an estate in possession, and all the estates and charges 
made on the remainder or reversion, not only by the tenant 
in tail himself, but also by those who were previously entitled 
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to the remainder or reversiony were, in consequence of the 
merger^ let into possession^ and became immediately available. 
(1 JSeal Pnjip. Com, Bep., p. 20.) A fine, therefore, only 
barred the issue in tail, and did not affect the remainders or 
raversion, or pass an absolute fee simple. When, therefore, the 
immediate remainder or reversion was not in the tenant in taO, 
the estates subsequent to the entail could be barred by a common 
recovery only. 

[A Common Recovery was a jud^ent in a fictitious suit in the 
nature of a real action, brought by the demandant against the 
tenant of the JreehoUy who vouched some person to warrant the 
lands, and on his making defatilt (which was an important feature in 
the plot), judgment was given for ihe demandant to recover them 
against the tenant. In a recovery, the regular process of a real 
action was pursued throughout, and no compromise took place as 
in a fine» The principal use of a recovery was to enable a tenant 
in tail, not only to bar his estate tail, but also all remaind^^^ 
reversions, conditions, collateral limitations, and charges subsequent 
to the estate, and to acquire or pass a fee simple or an estate com- 
mensurate with the estate of the settlor. 

[The effect being produced by the " recovery" of the lands, the 
action must, therefore, have always been brought gainst the 
actual tenant of the freehold, as from no other person cotdd the 
seisin of lands be recovered. Hence a tenant in tail, who had not 
himself the immediate freehold, could not bar the remainders, &c. 
without the concurrence of the person who had such freehold. In 
such cases the tenant in tail was, therefore, at the mercy of the 
freeholder, who had it in his power to withhold his assent (1 Real 
Prop. Com. Rep., p. 20 — ^25.) 

[By 3 & 4 W. 4, c. 74, ^nes were no longer to be levied, new 
recoveries suffered (s. 2), and warranties by tenants in tail were 
to be absolutely void against the issue in tail, and all persons whose 
estates are to take effect after the determination, or in defeazance 
of the estate tail (s. 3). 

[In lieu of the ancient modes of barring entails, s. 4 enacted, that 
every actual tenant in tail, whether in possession, remainder, con- 
tingency, or otherwise, shall have fiill power to dispose of, for ^a 
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estate in fee ^mple absolute, or for any less estate, the lands 
entailed, as against all persons claiming the lands by force of any 
estate tail, which shall be vested in, or might be claimed by, or 
which but for some previous Act, would have been vested in, or 
might have been claimed by, the person making the disposition at 
the time ofhis making the same, and also as against all persons whose 
estates are to take effect after the determination or in defeazance 
of any such estate tail, saving the rights of all persons in respect of 
estates prior to the estate tail, in respect of which such disposition 
shall be made. An exception is made of women who were tenants 
in tail, ex provisiane viri, under any existing settlement (s. 16), 
but no such restriction in future as to such tenants in tail. 

[The restrictions which, as we have sliown, formerly existed upon 
a tenant in tail who had not the immediate freehold, compeUing 
him to obtain the assent of such freeholder before he could suffer 
a recovery, are continued with modifications by the 22nd section, 
which, under the title of " Protector," gives unlimited control over 
the remainders, subsequent to the estate tail, to certain but iiot 
all of those persons who in a recovery would have been essential 
parties for the recovery of the seisin. The following persons are to 
be protectors when their estates are prior to the estate tail, and 
created under the same settlement : — ^The owner of the first prior 
estate for years, determinable on life, or any greater estate (not for 
years), although such estate be incumbered wholly, or absolutely 
disposed of by the owner, or by his bankruptcy or insolvepcy — 
an estate by curtesy in respect of the estate tail, or of any prior 
estate— an estate by way of resulting \ise or trust to or for the 
settlor (s. ^). A married woman, if protector, shall be solely so 
if her estate be to her separate use, otherwise she and her husband 
shall be protector (s. 24). Lessees at rents not to be protectors 
(s. 26). Nor dowresses, bare trustees, heirs, executors, administra- 
tors, or assigns (s* 27). Settlor may, by the settlement (which 
must be enrolled), appoint not exceeding three persons to be pro- 
tectors, with perpetuation during such time as a protector could 
have existed (s. 31). 

[The office of a protector is to consent, not convey. If (s. 34) at 
the time when any person actual tenant in tail, not entitled to the 
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immediatd remainder or reversion in fee^ shall be desirous of making^ 
a disposition of the lands, there be a protector, the consent of suoh 
protector shall be requisite to enable such actual tenant in tail to 
dispose of the lands to the full extent to which he is thereinbefore 
authorized to dispose of the same, but such actual tenant in tail 
ma J, without such consent, make a disposition which shall be good 
against all persons, who by force of any estate tail which shall be 
vested in or might be claimed by, or which but for some previous 
act or de&tilt would have been vested in or might have been 
claimed by the person making the disposition at the time of his 
making the same, shall claim the lands entailed. 

[The protector is to be perfectly free, and not subject to any 
restriction by contract or otherwise (s. 86). Any device, shift, or 
contrivance by which it shall be attempted to control the protector 
in giving his consent, or to prevent him in any way from using his 
absolute discretion in regard to his consent, and also any agree* 
ment entered into by the protector to withhold his consent, shall be 
void ; and that the protector shall not be deemed to be a trustee 
in respect of his power to consent ; and equity shall not control or 
interfere to restrain the exercise of his power of consent, nor treat 
his giving consent as a breach of trust. Provided always (s. 37), 
that the rules of equity in relation to dealings and transactions 
between the donee of a power and any object of a power in whose 
favour the same may be exercised, shall not be held to apply to 
dealings and transactions between the protector of a settlement and 
a tenant in tail under the same settlement, upon the occasion of the 
protector giving his consent. 

[Before the Act, a base fee obtained by a tenant in tail merged in 
the fee simple which he acquired, but by (s. 39) the base fee is not 
so to merge, but shall be ipsojhcto enlarged into as large an estate 
as the tenant in tail, with the consent of the protector, if any, 
might have created by any disposition under this Act, if such 
remainder or reversion had been vested in any other person. The 
modes of barring estates tail and remainders are enacted by s. 40. 
Every disposition of lands under this Act by a tenant in tail shall 
be effected by some one of the assurances (not being a will) by 
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wliicli snch tenant in tail could have made the disposition if his 
estate were an estate at law in fee simple absolute. Provided 
nevertheless^ that no disposition by a tenant in tail shall be of any 
force either at law or in equity^ unless made or evidenced by deed ; 
and that no disposition by a tenant in tail^ resting only in con- 
tract, either express or implied or otherwise^ and whether supported 
by a valuable or meritorious consideration or not; shall be of any 
force at law or in equity, notwithstanding such disposition shall be 
made or evidenced by deed ^ and if the tenant in tail be a married 
woman, the concurrence of her husband shall be necessary to give 
effect to the same, and any deed which may be executed by her for 
effecting the disposition shall be acknowledged by her as herein- 
after directed. Provided always (s. 41), that no assurance shall 
have any operation, unless enrolled in Chancery within six calendar 
months after the execution thereof. And the consent of the pro- 
tector shall be given either by the same assurance by which the 
disposition is effected, or by a distinct deed executed either on or 
at any time before the day on which the assurance shall be made, 
otherwise the consent shall be void (s. 42) ; and if the consent be 
"" given by a distinct deed, it shall be considered absolute and un- 
qualified, unless in such deed he shall refer to the particular 
assurance by which the disposition shall be effected, and shall con- 
fine his consent to the disposition thereby made (s. 43). And any 
consent is to be irrevocable (s. 44), and to be enrolled at or before 
the time when the assurance shall be enrolled. 

[As to Copyholds, — It is enacted (s. 50), that all the previous 
clauses in the Act, so far as circumstances and the different 
tenures will admit, shall apply to lands held by copy of court roll, 
except that a disposition of any such lands by a tenant in tail, 
whose estate shall be an estate at law, shall be made by surrender; 
and except that a disposition of any such lands by a tenant in tail 
whose estate shall be merely an estate in equity, may be made 
either by surrender or by a deed as thereinafter provided, and 
except so far as such clauses are otherwise altered or varied by the 
clauses thereinafter contained. 

[As to the Deed necessart/.-^8ect 61 enacts, that if a protector's 
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consent shall be given by deed, such deed shall, either at or before 
the time when the surrender effecting the disposition shall be made, 
be executed by the protector, and produced to the lord, steward or 
deputy, who shall endorse an acknowledgment of the production 
within the time limited, and enter deed and endorsement on the 
court rolls, and endorse on the deed a memorandum of such entry. 
If the consent be not giren by deed, it shall be given by the pro- 
tector in person to the party taking the surrender (s. 52). 

[Am to an equitable Tenant in Tail of Copyholds. — Sect. 63 enacts, 
that the tenant in tail shall have full power by deed to dispose of 
such lands in the same manner in every respect as he would have 
done if they had been of freehold tenure f and all the previous 
clauses shall apply, so far as circumstances will admit ; and the 
deed shall be entered on the court roUs ; and if there be a protector, 
and he shall give his consent by a distinct deed, it shall be void 
unless executed by him either on or at any time before the day of 
the execution of the deed of disposition, and entered on the. court 
rolls. And by s. 64, enrolment is not requisite where entry on 
the rolls is necessary. 

[As to Bankrupt Tenant in Tail — Sect. 86 repeals the 6 Oeo. 4, 
c. 16, 6. 66, relating to the estates tail of bankrupts; and s. 66 
empowers the conmxissioners acting under a bankruptcy absolutely 
to dispose of the lands of any bankrupt actual tenant in tail to a 
purchaser, and for as large an estate therein as the bankrupt him- 
self could have conveyed by disposition in conformity with the Act. 
Provided, that if there be a non-consenting protector, the commis- 
sioners' disposition shall only pass as large an estate as the bankrupt 
could without such consent himself have conveyed. By s. 68, the 
provisions of the Act respecting the protector's consent are ex- 
tended to cases of bankruptcy. Sect, 69 provides that the com- 
missioners' deed of disposition of freehold must be enrolled in 
Chancery within six calendar months from its execution, and a 
disposition of copyholds must be entered on the court rolls; and 
where a protector's consent is given by a distinct deed, it must be 
executed on or before the execution of the deed of disposition, and 
both entered on the rolls. Sect. 60 provides that where the com- 
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missionera^ disposition haS; by the non-consent of the protector^ 

passed a base fee only, such base fee shall, on the protectorship 

ceasing during the continuance of the base fee, be enlarged to as 

large an estate as the commissioners could have conveyed if there 

had been no protector. 
[By the Bankruptcy Consolidation Act, 1849, (12 & 13 Vict c. 

106, s. 208), the clauses of the Fine and Recovery Abolition Act, 

56 to 75, both inclusive, are to extend and apply to proceedings 

in bankruptcy under a petition for adjudication of bankruptcy. 



PRECEDENT XXII. 



[Conveyance in Feb by Tenant in Tail in Pos- 
session (to be enrolled in Chancery within 
Six Months after its Execution.)] 



Becital. 

Seism in 
tail. 



Parties. This INDENTURE^ made &c,, BETWEEN {vmdoTf tenant 
in tail) of the one part, and {purchaser) of the other 
part : Whereas the said (vendor) is by virtue of 
the last will and testament of A. B., bearing date 
, and proved in the Prerogative Court of Canter- 
bury on 5 seised of an estate tail in possession 

Contract, in the hereditaments hereinafter described: And 
whereas the said (vendor) hath contracted with the 
said (purchaser) for the sale to him of the same here- 
ditaments in fee simple in possession for the sum 
of £ • Now THIS Indentube WITNESSETH^ that 
in consideration of the sum of £ sterling money 
to the s^d (vendor) paid by the said (purchcLser), 

^>P<"^^ the receipt whereof is hereby acknowledged^ He 
the said (vendor) doth by these presents grant, alien 
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and convey unto the said (purchaser) and his heirs, 
Haben-i All (parcels^ appurtenances) : To havb and to hold 
^"*^* the said hereditaments and premises^ with their ap- 
purtenances^ unto the; said {purchaser) and his heirs. 
Free from absolutely freed and discharged of and from all 
^nain*?* estates tail of the said (vendor), and all estates, 
^"^ rights, titles, interests and powers, to take eflfect 
after the determination or in defeazance of the same 
Coyenants estates tail. [^Covenants for title, as in an ordinary con- 
for title, veyance (ante, p. 65), rejecting the covenant that the 
vendor is seised,"] 
In witness, .&c. 



PRECEDENT XXIH. 



Conveyance by a Tenant in Tail, with the 
Consent of a Protector (to be enrolled in 
Chancery within Six Calendar Months). 



Parties. This INDENTURE, made &c., BETWEEN (vendor) of 
the first part, (protector) of the second part, and 

Recital* (purchaser) of the third part : Whereas by an in- 

Settlement denture bearing date , and made between &c. 

entail. ^ (being the settlement made on and executed pre- 
viously to the marriage of the said (protector) with 
his wife), the hereditaments hereinafter described 
were limited to the use of the said (protector) during 
his life, with remainder to the use of the said (wife) 
during her life, with remainder to the use of the 
first son of the said marriage, and the heirs of the 
body of such first son, with divers remainders over : 



1 
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Vendor And whbreas the said (vendor) is the first son of 

tenant in - ^ ^ 

tauin the said marriage, and has attamed the age of 
™ ' twenty-one years : And whereas the said (vendor) 
hath contracted with the said (purchaser) for the 
sale to him of the said hereditaments, and the fee 
siinple thereof in remainder expectant upon the 
decease of the survivor of the said (protector and 
wife), free from all' incumbrances, and the said 
(protector), as the protector of the said settlement, 
hath agreed to consent to the disposition hereby 
Testatum, made : Now this Indenture witnbsseth, that in 
consideration of the sum of £ of sterling money 
paid by the said (purchaser) to the said (vendor), the 
receipt of which is hereby acknowledged, He the said 
Protector's (vendor),with the consent of the said (protector), as the 
consent, protector of the said recited settlement, testified by his 
execution hereof, doth by these presents grant, alien 
and convey unto the said (purchaser) and his heirs. 
All that the remainder expectant upon the decease, 
or sooner determination of the estates for life of the 
said (protector and wife), of and in all (parcels, ap- 
Haben- purtenances) : To have and to hold the aforesaid 
remainder of and in the sdd hereditaments herein- 
before described, with their appurtenances, to and to 
Free from the use of the said (purchaser) and his heirs, freed 
remain^^ and absolutely discharged of and from all estates 
dere. tail of the said (vendor) in the said hereditaments, 
and all estates, rights, titles, interests and powers, 
to take effect after the determination or in defea- 
zance of the same estate taiL [Covenants for title 
as ante, p. 63,] 
In witness, &c. 



I 
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PRECEDENT XXIV. 



CONVBTANCB BY A TbVANT IN TaIL, WITHOUT THB 
CONSBNT OF TH^ PaOTBCTOB. 



Parties. This Indbkturb, made &e., bbtwbbn (vendor) of 

the one part, mid (purdater) of the otber part: 

Bficitals. Whbrbas [redte toill er deed creating the entail, and 

^^^^^'^ lie events by wkich the vemioris tenarUint^ And 

Contract WHBRBAS the Said (vendor) has contracted with the 

aaid (puaxhaser) for the sale to him of the said here- 

ditamoitB and the fee simple theredT in remainder 

€xpectaBt upon the determiaatian of the life estate 

j^^^^^^i^^ of in the same her^'ditam^its : Ans> wherbas 

^P- {protector) is the protector of the said settlement^ 
and the fiaid (vendor) being at present unable to 
procure the consent of the said (protector) to the 
disposition hereby made^ the said (ptirchaser) hath 
consented to accept such conveyanoe as the said 
Ttttatott. (vendor) C9A make without Auch conseat : Now this 
Indbntuab witnbssbth, that in 4x>nMderation of 
the sum of £ of sterlia^ uioney paid by the said 
(purcJuuer) to the said (vendor), the receipt whereof 
is hereby acknowledgedi Hb the said (vendor) doth 
by these presents grant, alien and convey unto the 
said (purchaser) and his heirs. All (parcels as ante, 
Haben- P' ^^) * ^^ HAVE AND TO HOLD the aforesaid re- 
dum. mainder of and in the said hereditaments herein- 
before described^ with their appurtenances^ to and 
to the use of the said {purchaser) and his heirs^ freed 
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Free from and absolutely discharged of and from all estates 

' tail of the said (ven4ary in the said hereditaments, 

but subject to such estates, rights, interests and 

powers, as the said (veTidor) is unable by these pre- 

Coyenants sents to bar, defe^ or destroy. [^Covenants for title 
CLS ante p* 63, adding to the covenant for further 
assurance.'] And, moreover, that the said {vendor) 
OX his issue in tail sb^ll, when he or they shall have 
power or ability so to dQj at the request of the said 
(purchaserX his heirs or assigiis, but at the costs of 
the aaid (vend&r), hit executors or administrators, 
moJse, do asd perfect all such acts and assurances in 
the law whatsoever, for effectually barring, dis- 
charging and defeating all estates, rights, titles, 
interests and powers, to tsJce effect after the deter- 
mination or in defeazance of the estate tail of the 
said (vendor) in the said hereditaments and premises, 
and for perfecting and completing the title of the 
said (purchaser), his heirs or assigns, to the said 
hereditaments and premises, and for assuring the 
same in fee simple, either in possession or in 
remainder, immediately expectant on the determi- 
nation of the particular estate to the said re- 
mainder now existing therein, as the caae may be^ 
as by the said (purchaser)^ his heirs or assigns^ or his 
or their counsel in the law^ shall be advised and 
required* 

In witnssb, &c. 



q2 
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CHAPTER V. 



FEOFFMENT. 



It would only be doing what has been amply done by others, and 
what has now ceased to be of primary importance in practice, to 
enter at larg^ into the doctrine of feoffments, which, originally the 
most common of all conveyances of freehold estates, have now 
become unfrequent, and by which at the present day no particular 
object can be attained. 

We may define a feoffment to be the conveyance of a freehold in 
corporeal hereditaments, transferring the whole (a) estate of the 
grantor by delivery of the possession upon or within view of the 
hereditaments conveyed. 

The leading feature of this conveyance, as contradistinguished 
from a grant, from a release by enlargement, which is in the nature 
of a grant, and from bargains and sales, and covenants to stand 
seised, was its tortious operation when made by the tenant of a 
particular estate. Hence, if made by tenant for life, it barred the 
contingent remainders dependent on, and the powers appendant and 
in gross annexed to, his estate. By a natural application of the 
same principle, when made by a tenant for years, it likewise passed 
the fee simple, which involved the acquisition of a freehold ; it con- 
sequently destroyed the terms, for the termor was in possession, and 
possession is all that the law requires to give validity to a feoffment, 
as the essence of that conveyance is the livery of seisin or actual 



(a) It is Bftid that when the /eels not denominated a leatB. But that of 

given the instrument is sometimes, course is nof the case when a tenant for 

though improperly, called a feoffinent. life conveys his whole estate, though it 

(,Sh^, Tou, 203. Co, Lift, 9.a.) Mr. may be said, perhaps, that the instru- 

Preston observes, on the passage in ment is then more properly an assign- 

Sheppard, that when an estate of free- ment. 



hold only is granted, the assurance is 
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deliyery of possession. But in modem times the courts appeared 
determined to relax the strictness of the ancient law with respect 
to disseisin; and to consider a feoffment by tenant for years as 
working not an actual disseisin, but a disseisin at the election of 
the lessor : a doctrine first broached and ably and energetically 
maintained by Lord Mansfield, (1 Burr. 02,) rather on the prin- 
ciples of common sense than of technical jurisprudence. One 
main reason for depriving feoffments of their ancient efficacy in 
reference to the doctrine of disseisin is, i3mt they do not retain 
their primitiye publicity, and are not, therefore, within the scope 
of the ancient policy. Mr. Butler has, however, impugned this 
objection, by showing (what must be readily conceded) that the 
same legal solemnities which they possessed originally, they retain 
now. But it is a matter of &ct with which legal reasoning has 
nothing to do, and which is evident to every one, that it is quite 
impossible in a populous and commercial country like modem 
England, for a feoffment to be in reality more overt and impressive 
than any other conveyance. 

[The few advantages, which under certain circumstances were at- 
tainable when the author wrote, by a feof&nent, have now been taken 
away ; and it is not believed that any single benefit can be derived 
by resorting to this ancient and now inconvenient evidence of a 
conveyance. 

[The reasons for adopting it were principally founded on its 
tortious operation — ^that it passed a fee under most circumstances ; 
rightfully if the feoffor were seised in fee, and a tortious fee, or 
& fee by disseisin, if the feoffor had not a rightful fee to convey. 
This effect of a feoffment was first abolished by 7 & 8 Vict. c. 7Q, 
s. 7, enacting that no assurance shall create any estate by wrong, 
or have any other effect than the same would have were it to take 
effect as a release, surrender, grant, lease, bargain and sale, or 
covenant to stand seised (as the case may be). 

[This Act had operation until its repeal by 8 & Yict. c. 106, 
which, by sect. 4, enacted " that a feoffment made after October 1, 
1845, shall not have any tortious operation." 

[Thus a feof&nent is reduced below even the release, and still 
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lower than the statatorj grant ; and it would new be aimoat ahsord 
to resort to it^ and perhaps HiiachieTOtt% as indieaAiiigt an attempt by 
its means to amend some defeet in the title, which fbrmerlj it was: 
supposed to do, and which, thoo^ not eSodmgf generailj made 
the adrisar on the tifle nvove vigiiaat to dxseover what defbet Sneh 
an instrament was desired to cure. 

[For these reasons the precedents of feofmeats are omitted.] 



CHAPTER VI. 



[LEASEHOLD ASSURANCE^.] 



[The great impertanioe of betiefimdl temm fcsr ydaffi> and 
freqnent occurrence in cities atid large towns) rtoders tks convey- 
ance of &em of as much moment as t^at of the krger intotests oii€ 
of which they are created. When it is considered that every leased 
hold interest is dependent on the estate or power of the lessor to 
create it^ and that kyge sums are paid on the prnK^hase of lea)ses) 
the title to gnoit which the purchaser is always axudously eschided 
£rom investigating, it mtnst often striiEe the adviitor on the title 
how great a risk is ran by the pui^hadcr of mtk a^ property, starting 
as he does with a condition iSdttering hntt fr^m as^ertainu^ that 
the foundation of thd title is secure, imd bound to aasum^e th»i as 
clear and certain, which, on an kivesldgation of ftettholds^ ib die 
only object in view, vfe. that tbe vendor is abe<4utely lieigi^ an^ 
beiiefioially smed ii^ Jbe, or ba)» power to appoint or create the 
interest in question. 

[When it is considered how rarely a leaseholder is evicted by a 
title paramount, though it is a Act that bu^ fe\^ ftaehold titles pre- 



^^m 



sent ^'a dean bilt of health*' to the conveyancer, and therefore the 
improbability that the titles from which these leases spring — nay 
• the probability that they are not — good titles, some are temprted 
to say, how remote and tmcertain, if not altogether nnfonnded in 
fulfilment, are the doubts and diiftculties conjured up by the con- 
veyancer to frighten himself and others as to the stability of titles^ 
which are in reality as little likely to be shaken as the subject- 
matter of the interest he is predicating the unsoundness of. Still, 
the non-fulfilment of doubts is no proof of their unsoundness; 
and few would dare to venture their foi'tunes in the purchase of a 
speculation turning on the probability of some " cunning doubt*^ 
which may occur to an astute mind, either not presenting itself ta 
other minds, or that events shall fight against and destroy the 
doubt. Nothing is more Macious t)^n to suppose we see a defect 
in a title, so fine, and arrived at by such laborious reasoning as 
Certainly to escape the vigJIance of others. The more prudent, and* 
bettOT ma3dm is always to consider our opponents, past, present, 
and to come, as keen, sharpsighted, and learned as ourselves; and 
the young practitioner will do Well to act upon th^ domparaiive 
degree of such vigilance. Purchasers know little of what is done 
for them on the investigation of an abstract ; and if they hold what 
they held, they view it as a matter of course ; but if they are 
evicted, it is always evident to them that culpable negligence was 
the canse of their loss, and .the most subtle points, when evident 
and pregnant with mischief, are just such, as in their opinion, the 
conveyancer should have discovered and exposed to view. And 
this the latter mnst do, no matter how *^ hah* splitting" they may 
appear, if he wishes to escape censure on such ^^ hairs" becoming 
bars strong enongh to onst and keep out the purchaser, formerly so 
indi£!erent to them, and thankless for their discovery. 

[The Editor has appended a few Precedents of leasehold assign- 
ments under circumstances varying irom the common and 
simple assignments, in the hope that they may prove useful. He 
will merely add, that it is a common but egregious error to suppose 
that the title to a leasehold, commencing with a lease which the 
purchaser is bound to admit, is necessarily a simple matter of 
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aasignments from A. to B«, and so on, till the vendor is reached. 
The adviser may find additional covenants in assignments, running 
or desired to ran with the land, with powers of re-entry, varying 
from the lease, or agreeing with it; habendums of most novel 
constructions, attempted applications of the Statute of Uses, and a 
jumble of terms and freeholds in wills and settlements, which create 
hosts of doubts as to their efiFect. And having arrived at such a 
state, we may assure the student that from the circumstance that 
leaseholds were formerly of very little account, and are now of 
great moment, he will find little to elucidate the subject in those 
great repositories of real properly law, which, though frdl to over- 
flowing of every possible '^ act, matter and thing^' relating to the 
''splendid fee," contain little, and that little darkly, on the 
despised ehattel^ealf because lasting only for a fixed period, limited 
by bounds it cannot pass, (thoi^h they may.be the Alpha and Omega 
of 909 years,) and therefore not enduring for ever, as a freehold for 
LIFE may. We make these remarks by way of cautioning the 
student that a leasehold abstract is not always, and if of any 
length is very rarely, an easy one.] 



» — 
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PRECEDENT XXV, 



ASSIGNMSNT OF LbASBHOLDS WITH THB CONCUR- 
R£NCE OF A MoRTGAGEB^ (tHB CONSIDERATION 
BEING PARTLY StOCK AND MONBY,) WITH A 

FURTHER Condition inserted as to Trades^ 
AND Covenant TO produce Title Deeds. 



PartieB. 

Bedtak. 
Original 
lease. 



This Indenture^ made &c., between (mortgagee) 
of the first part, (vendor) of the second part, and 
(purchaser) of the third part : Whereas by an 
indenture of lease bearing date on or about , 

and made between (lessors) of the one part, and 
(vendor) of the other part, the said (lessors) demised 
and leased unto the said (vendor), amongst others, 
all that piece or parcel of ground, together with 
the six messuages erected thereon, hereinafter par- 
ticularly described, with the appurtenances, to the 
said premises respectively belonging : To hold the 
same premises unto the said (vendor) and his assigns 
for the term of 99 years, from , at the yearly rent 
of £2, for and in respect of each of the said several 
messuages, payable quarterly, and subject to the 
several covenants therein contained, and which same 
rents, covenants and agreements are separately re- 
served and entered into in respect only of each of the 
same messuages, and not further, or otherwise (1): 
And whereas, by an indenture of assignment by 



Import- (1) [It ia of great importance to a purchaser that a lease com- 

V^^ % prising several houses or properties, capable of being sold, and 



b^^aSlm- ^^^ ^^ mortgage (2), bearing date on or about j 

ment and made between the said (vendor) of the one part, 
and the said (mortgagee) of the other part, the said 
{vendor) did assign unto the said (mortgagee) all the 
premises comprised in the said recited indenture of 
lease : To hold to him the said {mortgagei)^ and his 
a8S%ns, for all the then residue of the said term of 
99 years thereof, gnmted b j the same indenture, but 
subject to the proviso in the now reciting indenture 
eontaiDed, for redemption of the eame premises 
on payment by the said (vendor) to the said (mort- 
gagee) of the sura of £ and interest after the 



veral pro- eujoyed separjettely^ should reserve the rents, and haVe the €»v&* 

P^^ ttftntB applicable only to each hotxse or property; so that each 

and cove- part bean its ewti r«it» atid is subject to iHt a#ti covenaDts^ 

Z^*^' without being liable for the rent and covesa&ts of the other 

eaeh» parts. Unless this be carefully attended to, the non-payment 

of rent« or non-repair^ or the dropping of an insurance^ as to a 

part would occasion a forfeiture of the whole property^ though 

the unoffending portion were in the hands of other parties who 

had kept all the covenants. Vhdt & property is dubject to the 

defAultd of aMflier prbpeHy^ is a valid and iocuMble objection 

to* 4 title When n<tt strielty ^oarded agamet \tf m condition^ 

iFUdeav, Hooker, 3 M4dd, 193^)' and even when it is so guarded^ 

the value of the property is seriously lessened.} 

Mortgage (2) [It is the more prudent course on a mortgage of leaseholds 

4}f IfiBflA* 

holds ^^ effect it by an underlease^ by which means the mortgagee will 

(Aonld bd escape liability to the Tessor for the fent and covenants during 
l^ise. * ^^ CMnltDtianee of his secuHty. On tA assignment^ he would« 
lilie any other aaaiga^ev be bottttd toi payment «f rent and 
p^ftyrmaBce of eovenanta duriag his estate though he has as- 
signed before action brought. {Horhyw.Kin^,^ C* M, 8f R, IS,) 
It was formerly doubtful whether, when he had got rid of his 
character of assignee, he could be sued by the lessor even for 
breaches whilst aasign^.} 
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rate^ at the times and in manuer therein nientioned : 
Contract. ^^^ WHEREAS the Said (vender) has contracted 
with the said (purchaser) for the assignment to him 
of such part of the premises eoftiprised in the said 
indenture of lease as is hereinafter described^ for the 
consideration hereinafter stated; and the mid (mort-- 
gagee) at the request of the said {vendor) has agreed 
Teatatnm. ^ j^^ ^ ^^^^ assignment : Now this Indknturid 
WITNESSETH, that in coDsideration of the suni of 
£ of sterling money to the said (vendor), with 
the consent of the said (mortgagee), paid by the said 
(purcActser), and ^so of the transfer by the said 
(purehaser), with the consent of the said (mortgagee), 
of the smn of £ , £2. 5s* per Cent. Annuities, 
from the name of the ssdd (purchaser), in the books 
of the Governor and Company of the Bank of Eng- 
land, into the name of the said (vendor), the receipt of 
which said s\mi, and the transf^ and acceptance of 
tihe said stock by the said (vendor}, the said {vendor 
and mortgagee) respectively acknowledge (3), and 



tn f 



AdvalO' (3) [Before the recent Stamp Act ofl860, (13 & 14 Vict. 

did notfor- ^- ^7,) the transfer of stock as the consideration^ wholly or in 

merly at- part, for the conveyance of property, had the advantage of 

stock con- SA^g the heavy ad valorem duty attaciiing on a money conside- 

^dera- ration of that amount, the transaction being in fact an exchange, 

and the deed requiring merely an exchange or common deed 

stamp, 35tf. The words of the Stamp Act only attracted an ad 

valorem duty where the consideration was money, and stock 

certainly was not money, and it did not pass under that 

description even in a will (15 Ves, ^^7), and d fortiori would 

not be construed as money in a deed, or to bring the transaction 

within a statute, imposing burdens on the subject. Added to 

this, whenever a stamp was intended to be in respect of money^s 

worth, the legislature took care so to express it. (See Sch^dtUe, 
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that the same are in full satisfaction of all monies 
secured to the said (mortgagee) as aforesaid, so 
fiir as such monies are an incumbrance upon the 
premises hereby assigned, but not further, or other- 
wise, the said (mortgagee) doth hereby also acknow- 
ledge, and therefrom doth hereby discharge the said 
(purchaser)^ and also the said (vendor)^ his heirs and 
Operative assigns : The said (mortgcyee), by the direction of the 
said (vendor), doth bargain, sell, assign, transfer 
and set oyer ; and the said (vendor) Dare assign, 
release, ratify and confirm unto the said (purchaser) 
Haben- ^"cl his assigns, All (parcels, appurtenances) : To 
dum. HAVE AND TO HOLD the Said lastly described pre- 
mises unto the said (purchaser) and his assigns, hence- 
forth, for all the residue now to come, and unexpired 
of the term of 99 years, by the said indenture of 
lease granted, ^' subject to the payment of the said 
yearly rent of £2 for each of the said six several 
messuages, and to the observance and performance 
of the covenants, provisoes and agreements in the 
said indenture of lease contained on the tenants or 
lessees' part to be henceforth performed and kept, so 
far as relates to the premises hereby assigned :'' (4) 

" Mortgage/*) The validity of a common stamp was in effect 

decided by Cktmberland v. Kelleg, (3 B, Sf Ad, 607,) which was a 

case of an annuity granted in consideration of stocky which was 

held not to require enrolment under 1 7 Geo. 3» c. 26, which 

extended only to annuities granted for pecuniary consideration.] 

[By the recent Stamp Act {Schedule ** Conveyance"), where the 

consideration shall consist either wholly or in part of any stock or 

security, the stamp duty is to be calculated according to the 

average selling price thereof on the day, or on any of ten days 

preceding the day of the date of the deed.] 

a gubiect (^) \Th\B passage seems of little, if any, use. The assignee 

to rent and must necessarily hold, subject to the rent and covenants which 
covenants" 
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Covenant And the said (vendor) doth hereby for himself and 

his heirs covenant with the said (purchaser) and his 

assigns in manner following, that is to say. That 

for and notwithstanding anything by them the said 

{vendor and mortgagee), or either of them, made, 

lease issub- ^one or suffered to the contrary, the said indenture 

aisting. of lease is a good and effectual lease in the lavv of 

such of the said premises therein comprised, as 

are hereby assigned ; and that the term of years 

thereby granted is not forfeited, surrendered or be- 

For good come Toid or voidable : And also that they the said 

assign. (vendor and mortgagee) now have in themselves 

good right and lawful and absolute authority to 

assign and assure the premises hereby assigned, 

with their appurtenances, unto the said (purchaser) 

and his assigns in manner aforesaid^ and according 

For quiet to the true intent and meaning of these presents ; and 

®"^^^^®" * that it shall be lawful for the said {purchaser) and 

his assigns, peaceably and quietly to enter into 

and enjoy the premises hereby assigned, with their 

appurtenances^ and receive the rents, issues and 

profits thereof, for his and their own use and benefit, 

for all the residue of the term of years by the said 

indenture of lease granted, without interruption by 



does not run with the land. It is clear that no covenant for payment of 
c^eot^ the rent or performance of the covenant b created by the 
words "subject/' &c.^ for occurring as they do in the ha- 
bendum, they have no other effect than limiting the estate 
taken. (fVolveridge v. Steward, 3 M,8f Se, 670.) To raise a 
covenant* the language should be " subject to the payment by 
the assignee of the rent, and to the observance and performance 
of the covenants/' &c. ; or, " He, the said assignee paying the 
said rent, and observing and performing," &c.] 
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them the said (vendor and nMrtffagee)^ or either of 
them, or any person claiming bjr, from, under or in 
Frae from trust for them^ or either of them, and that free from 
bnnoet. ^ incumbrances whatsoever, either already made 
or suffered by the said {vendor and mortgagee) ^ or by 
any other person daiming, or to claim, by, from, 
under or in trust for him, them, or any of them, or 
by or Arough his, their or any of their acts, defaults, 

Forfurther P"^^^^^ <^^ procurements ; And that they the said 
••»»>*«•• (vendor and- mortgagee), and every other person, 
claiming, or to claim as last aforesaid, any estate, 
right, title, interest^ property or demand, either at 
law or in equity, of, in, to or out of the said premises 
hereby assigned, shall and will, from time to time, 
during the continuance of the said term, upon the re- 
quest and at the proper costs and charges of the said 
(purchaser) or his assigns, make, execute and perfect, 
all and every such further and other lawful and 
reasonable acts, deeds, matters and things whatso- 
ever, for the further, better, more perfectly and abso- 
lutely assigning and assuring the said premises 
hereby assigned unto t^e said (purchaser) and his 
assigns, for all the residue then unexpired of the 
said term, subject nevertheless as aforesaid, as by 
the said (purchaser) or his assigns shall be required ; 
Covenant And also that he the said (vendor) (5) and his assigns 
^0^^^ will, at all times during the continuance of the said 
term, unless prevented by fire or . other inevitable 



J?***^°* (5) [This covenant to produce the deecis was entered into by 

ffagor the vendor^ although the mortgagee had the possession of them, 
covenant- Tjig mortgagee generally declines entering into a covenant con- 

* mflT to DFO— 

cLace tinning beyond his interest ; and as the deeds would on redemp- 

though (ion or further sales come into the mortgagor's custody, it was 
he bad not 
the deeds. 



NOTE 5.] [Afsiffmnent iy Mertgageey ^c] 289 

aoddent^ upon €Tery reasonably reqtiest, and at the 
costs and e^ens^s of the said (purchaser) and his 
assigns, produce and show forth in Ekigkind^ unto 
faun or ikeokf or as he or they «ha11 direct^ the 
several documents described in the Schedule here- 
under written^ undefaeed and uncancelled; and at 
the like request^ costs and diarges, unless prevented 
as aforesaid, maike and deliver true and attested 
or other copies of or extracts from the same docu'*- 
ments, and suffer any such to be examined with 
Pioviaefor the oriHnals thereof: Provided nevertheless, that 

deter- . . 

mining the when the said (vendor) shall, on an absolute and 
covenan l^f^fi^e Side of the other premises, to which the 
said documents relate, deliver the same to the pur- 
chaser thereof, and shall procure £rom such pur- 
chaser and his heirs a covenant with the said 
(purchaser) and his assigns in relation to the same 
docun>ent8, to as full an extent as tiie one herein 
contained, and deliver the same to the said (pur- 
chaser) or his assigns, and which said several matters 
tiie said (vendor)^ for himself and his heirs and as- 
signs, doth hereby coven^t with the said (purchaser) 
and his assigns, to observe and perform, then the 
foregoing covenant as to the same documents shall, 
if no breach thereof have previously happened, 
cease and determine : And the said (mortgagee), for 
himself, his heirs and assigns^ doth hereby covenant 
with the said (purchaser) and bis assigns, that he the 



coQflid«red not improper that he should coveaant to produce 
them. The time daring which they would remain with the 
mortgagee was covered by the covenant by him« that he would^ 
daring the continnance of his secnrity, observe and perform the 
above covenant as to the deeds, or enable the vendor to do so.] 
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said (mortgagee) has not made, done or suffered any 

act, deed, matter or thing, whereby these presents, 

or the said indenture of lease as to the premises 

hereby assigned, are, is or may be rendered void or 

And that prejudicially affected. And further, that he and his 

^^ assigns will, at all times during the continuance of 

▼eodor to the aforesaid security to him, observe and perform 

porfonn 

coTenantB the covenant hereinbefore contained, relating to the 
dni^oa of documents specified in the said Schedule hereto, or 
deeds. enable the said (vendor) and his assigns so to do : 
Covenant And the said (purchaser) for himself, his heirs and 

by pup- , • - • 

chaser not assigns, doth hereby covenant with the said (mort- 
^^^^ gogee) and his assigns, by way of separate covenant, 
lar trade, applying to each of the said six several messuages and 
the appurtenances, but no further, or otherwise, that 
he the said (purchcuer) and his assigns will not, at any 
time during the said term, use or carry on, or permit 
or suffer to be used or carried on, in or upon the 
premises hereby assigned, or any part thereof, the 
Proviso for ^1^6 or business of (6). And that on 

JJ^J^°" non-performance or non-observance of the cove- 
nant last aforesaid, it shall be lawful for the said 



Object of (fi) n^is ™fty either be some trade or bosiDess not prohibited 

the cove- by the original lease, which the vendor may desire to restrain 

straining ^he carrying on, or it may be some trade which is prohibited by 

a trade, the lease ; for although the assignee would be liable to observe 

be or be ^^ covenant in the lease in that respect, yet as the lessor might 

not re- waive the observance of the covenant, it is obvious the desire of 

by original ^^ vendor as to such trade would not be fulfilled unless there 

lease. was a covenant to the above effect. Such a coyenant will run 

with the land, if entered into with the party having the legal 

estate, as to which and the condition for re-entry on breach, see 

next note (7)0 
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(mortgagee) and his assigns (7) into or upon such part 
or parts of the premises hereby assigned^ in respect 
whereof the said covenant shall be broken or unper* 
formed^ to re-enter, and the same to have again^ 
retain, re-possess and enjoy as in his and their 
former estate ; and from and after such re-entry, 
these presents, so far as regards that portion of the 
premises hereby assigned, upon which or iji respect 
whereof any such re-entry shall be so made, shall 
cease and determine, but no default in the observance 
or performance of the covenant last aforesaid, as to 
one or more of the aforesaid several messuages, 
shall be or occasion a forfeiture of any other or 
others of the said several messuages, it being ex- 
pressly intended and agreed that each of the said 
several messuages, and the tenant or tenants 
thereof, shall be liable only to the observance and 

A condi- (7) [A condition may be annexed to an assignment, though it 

tionof re- ^ ^^ ^Yie whole of the assignor's interest, and leaving no rever- 
entry may ° ** 

beamiexed sion in him. (Doe v. Bateman, 2 B, Sf Aid. 168.) 

to an as- r g^^. g^^jj clause of re-entry must be reserved to, and the cove- 

signment • 

of the nant entered into with, the person having the legal estate, and 

whole to- therefore, although the vender: in this case was the person most 

teresta out 

it should interested in the covenant to which the condition is annexed, yet 

be reserved ^^ ^g ^^s a mortgagor and had not the legal estate, the power of 

to, and the , 

covenant re<^entry, if reserved to him, would be void, and the remedy would 

made with |,g Qijy ^y him on the covenant, which would not run vnth the 
having the ^^BJOkd,, In such a case the covenant and condition should be for the 
^^S^ mortgagee or other person having the legal estate. {Doe v. 

Lawrence, 4 Taunt. 83. Dae v. Goldmith, 2 C. Sf J. 232. Doe 
V. Adame, Id, 674.) Although a power of re-entry may be 
inoperative at law, yet the covenant to which it is annexed 
might be enforced in equity against any subsequent purchaser, 
viifh notice of it. {Tulk v. Moxhay, 13 Jur. 89. Mawn v. Stevens, 
16 Sim. 377.] 

R 
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perfonmtnce of the covenant last aforesaid in respect 
of the same^ and not in respect of the other or 
GoT«nanto Others of the said several messuages : And the 
^J[j^^ said (purchaser), for himself, his heirs and assigns^ 
JJademnify joth hereby further covenant with the md (vendor), 
pud eofo- that he the said (purchaser) and his assigns will^ 
during the continuance of the said term, pay the 
said several yearly rents of £3 by the said in- 
denture of lease reserved in respect of the premises 
hereby assigned, and observe, perform and keep 
all and singular the covenants and agreements in 
the same indenture contained, so far as relates to 
the said premises hereby assigned, and which on 
the lessee's part are or ought to be observed, per- 
formed, fulfilled, and kept, and of and from the same 
rents, covenants and agreements, indemnify and 
keep harmless the said (vendor)) his heirs and 
assigns. 

In WITN8S8, &c. 



THE SCHEDULE 

RBFBBBBB TO BY THB FOBBOOING INDENTUBE. 

(List of Documents,) 

Btc«ipti. . Beceiyed the day and year first within written, \ 

of and from the within-named (purchaser)^ the / ^ 
Xonegr. sum of £ , being the TMney consideration ?* 

within mentioned, to be paid by him to me. ) 

and 
I acknowledge to have accepted the transfer \ 
into my name by the said (purchaser)^ as within ( *8- ^' per 
Stock. mentioned, of , £3. 55. per Cent. Aimuities, f Annuities, 
being the further consideration within mentioned^ ^ 

(yendor,) 
Witness. 
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PRECEDENT XXVI. 



Assignment of a Lbasehold House at an 
Improved Ground Rent, 



parties. 



Recital. 
tease. 



This Indenture^ made &c., between (vendor) 
of the one part, and ( purchaser) of the other part : 
Whereas by an indenture of lease, dated on or 
about , A. B., party thereto of the one part, 

demised unto C. D., party thereto of the other part. 
All that piece or parcel of ground, and the messuage 
or tenement thereon erected, and hereinafter described, 
and hereby assigned, with the appurtenances, from the 
day of for the term of 99 years, wanting six 
days, thence next ensuing (subject to the underlease 
therein mentioned), at the yearly rent of £2, payable 
quarterly, and subject to the covenants and provisoes 
on the lessee's part therein contained : And 
WHEREAS by divers mesne assignments and assur- 
ances in the law, the aforesaid premises have be- 
come vested in the said (vendor) for the residue of 
Contract, the aforesaid term, subject as aforesaid: And 
WHEREAS the said (vendor) has agreed with the said 
(purchaser) for the assignment to him of the premises 
for the residue of the aforesaid term, subiect as afore- 
s^idji for the consideration hereinafter mentioned : 

Testatum. NcXW THIS INDENTURE WITNESSETH, that in COn- 

siderfition of the sum of £ of sterling money 
paid by the said (purchaser) to the said (vendor), the 
receipt whereof is hereby acknowledged, Hs the 

R 2 



Assign- 
ments. 
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said (vendor) doth hereby aasign and transfer unto 
the said (purchaser). All (parcels), together with 
the rights^ members and appurtenances to the said 

Haben- premises belon^ng : To havb and to hold the said 
piece or parcel of ground, messuage or tenement 
and premises, with their appurtenances, unto the said 
{purchaser)^hh executors, administrators and assigns, 
for the residue now unexpired of the aforesaid term, 

foJ^SS"^^ subject as aforesaid. And the said (vendor) for him- 
self and his heirs hereby covenants with the said 
(purchaser) and his assigns, that notwithstanding 
anything done or permitted by him the said (ven- 
dor) to the contrary, the said recited lease is valid 
and subsisting, and not liable to be defeated by re- 
entry or otherwise ; and that notmthstanding any 
such thing as aforesaid, the said (vendor) hath in 
himself good right by these presents to assign or 
otherwise assure the said premises hereby assigned, 
with their appurtenances, unto the said ( purchaser) 
and his assigns, for the residue now unexpired of the 
aforesaid term, in manner aforesaid, and according to 
the true intent and meaning of these presents. And 
further, that it shall be lawful for the said (pur-' 
chaser) and his assigns henceforth, during the con- 
tinuance of the aforesaid term, peaceably and quietly 
to hold and enjoy the said premises, and to take the 
rents and profits thereof beneficially, subject as 
aforesaid, without any interruption from or by the 
said (vendor), or any person or persons rightfully 
claiming or to claim through, under or in trust for 
him, free and clear, or by the said (vendor), his 
executors or administrators, kept indemnified &om 
and against all former and other estates, rights, 
titles, charges and incumbrances created or occa- 
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sioned by the said (vendor), or any person or persons 
claiming or to claim through^ under or in trust for 
him or them. And moreover^ that he the said 
(vendor), and every person rightfully claiming 
through^ under or in trust for him^ will^ at any 
time^ and from time to time^ at the request and costs 
of the said (purchaser) and his assigns^ make and 
perfect such further assurances, for more efiFectually 
or satisfactorily assuring the said premises hereby 
assigned, unto the said (purchaser) and his assigns, 
for the residue which shall be then unexpired of the 
aforesaid term, subject as aforesaid, according to the 
true intent and meaning hereof, as by the said (pur^ 
chaser) or his assigns shall be required, and as shall 
be by him or them tendered to be done or exe- 
cuted (1). 

In witness, &c« 



Absence of (1) [No covenant for indemnity against the rent and covenants 
«oI^^« in the original lease was added, inasmuch as the assignor was 
nify ac- himself an assignee, and under no liability by covenant beyond 
punted ^g assignment. Where the vendor is under such a liability, a 
covenant (as at p. 242) should be added.] 
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PRECEDENT XXVII. 



AssioNMBNT or Lbassholdb by Executors 

UNDBR A DbCRBB OF THB Ck>UBT OF ChANCEBY. 



ParUok This Injdbntctrb^ made Sec, bbtwbbn (executors) 
« of the one part, and ( purchaser) of the other part : 

Recital. Whbrbas by an indenture of lease, bearing date on 
^^^f^* or about , A. B., party thereto of the one part, 
demised unto C. D^ party thereto of the other part. 
All that piece or parcel of ground and the messuage 
or tenement thereon, erected and hereinafter 'de- 
scribed, and hereby assigned, with the appurtenances, 
from the , for the term of 99 years, wanting seven 
days, thence next ensidng, at the yearly rent of £3, 
payable quarterly, and subject to the covenants and 
provisoes therein contained on the lessee's part: 
^"^8^ . And whbrbas by an indenture of assignment 
testator, bearing date , the said C. D., party thereto of 
the one part, assigned unto (testator), party thereto of 
the other part| the premises hereinbefore mentioned, 
for the residue of the aforesaid term, subject as 
Hisdeathy aforesaid: And whereas the said (testator) de- 
imd pro- P&i^d this life on , having made his last will and 
^^* only testamentary instrument, dated , and thereof 

appointed the said (executors) executors and trus- 
tees thereof, who duly proved the same will in the 
Prerogative Court of the Archbishop of Canterbury 
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Decree fat on the : And whbrbas by a decree of the 

Blue* 

High Court of Chancery^ made on , in a certain 
cause of W. y. JET. (being a suit for the administra- 
tion of the said testator's estate)^ It was^ amongst 
other things, ordered that the said (eapecutors) 
should sell the leasehold estates of the said tes- 
tator with the approbation of the master of the 
coiirt^ by public auction, to the best purchaser 
that could be got for the same^ and that the 
said (executors) should receive the money to arise 
BBport from such sale: Anjd whbreas in pursuance of the 

sllowinflT 

pnrehaser. said decree, , Esq.^ the master of the said 

courts to whom the said cause was transferred^ made 
his r^ort, dated (which stands absolutely 

confirmed by an order of the said court of the 
day of ), and by such report the master certi- 
fied that the said leasehold estate of fixe said testa- 
tor (being the premises ccMnprised in the said 
indenture of lease) had been offered for sale by 
public auction as therein mentioned, and that the 
said (purchaser) had offered the most for the said 
premises^ and the said master did allow the said 
(purchaser) to be the best purchaser thereof^ at the 
price of £ 

Testatum. Now this Indenture witnessbth, that in pur- 
suance of the said decreet, and in consideration of the 
sum of £ of sterling money paid by the said 

(purchaser) to the said (vendors)^ the receipt whereof 
is hereby acknowledge d,They the said vendors) no, 

Operative ^^d each of them DOTH^ assign and transfer unto &e 

P"'*' said (purchaser). All (jparc^b), together with the 
rights^ members and appurtenances thereto belonging: 

Habea- To HAVB AND to hold the said piece or parcel of 
^"^ ground, messuage or tenement and premises* with 
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Covenant 
by exe- 
cutors 
against 
incam- 
bnmoes^ 



Covenant 
by cestai 
qae trust 
for title. 



their appurtenancesi unto the said (purchaser) and 
his assigns^ for all the residue now unexpired of the 
said term of 99 years, wanting seven days, granted 
by the said recited indenture of lease, subject to the 
rent, covenants and conditions therein reserved and 
contained on the part of the lessee, his ex- 
ecutors, administrators and assigns, to be paid, ob- 
served and performed: And the said (vendors)^ so far 
only as concerns their own respective acts and de- 
faults, for themselves respectively, and their respective 
heirs, executors and administrators, hereby severally 
covenant with the said ( purchaser) and his assigns, 
that they the said (vendors) have not nor has any of 
them done or permitted any act, matter or thing 
whereby the said premises hereby assigned are, is, 
can or may be incumbered or prejudicially affected : 
And the said (one of the executors) (1), for himself, 
his heirs, executors and administrators, to the ex- 
tent only of his beneficial interest under the said testa- 



ReasonB (1) [One of the executors was a beneficiary under the testa- 

Ibt eze- ^Qf»g ^m Jq ^^ proceeds of the leaseholds, and the purchaser 
cutor who *^ ,.,*.., 

was a required him to covenant for title to the extent of his beneficial 

beneficiary interest, as in the case of an ordinary vendor. The executor 

covenant- 

ing for refused, on the ground that he joined not as a party beneficially 

title. interested, but as a trustee, and the sale being made by trustees 

and executors in pursuance of the authority in the will, and by 
the direction of the court The purchaser contended that he 
ought to enter into the covenants, for to the extent of his share 
of the purchase money, he was absolutely the legal and bene- 
ficial owner of the estate, and his being also trustee and 
executor, so far from relieving him in this respect, was just the 
reason why he was bound to covenant, viz., that the union of 
trustee and ce9tui que irusi in the same person, made his cha- 
racter and liability that of an ordinary vendor. The executoi^ 
Was satisfied with this reasoning, and executed the covenants.] 
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tor's will, hereby covenants with the said {pur^ 
chaser) and his assigns, that notwithstanding any- 
thing done or permitted by the said {executors), or 
any of them, or by the said testator to the contrary, 
the said recited indenture of lease is a yalid and 
subsisting lease, and not liable to be defeated by re- 
entry or otherwise ; and that notwithstanding any 
such thing as aforesaid, the said (executors) y or some 
or one of them, now have or hath in themselves or 
himself good right by these presents ta assign or 
otherwise assure the said premises hereby assigned, 
with the appurtenances, unto the said {purchaser) and 
his assigns, for the residue now unexpired of the 
aforesaid term, in manner aforesaid, and according 
to the true intent of these presents. And further, 
that it shall be lawful for the said {purchaser) and 
his assigns henceforth^ during the continuance of the 
aforesaid term, peaceably and quietly to hold and 
enjoy the said premises, and to take the rents and 
profits thereof beneficially, subject as aforesaid, with- 
out any interruption from or by the said (executors), 
or any of them, or any person or persons claiming or 
to claim through, under or in trust for the said testa- 
tor, &ee and clear, or by the said (executors), or some 
or one of them, their or some or one of their heirs, 
executors or administrators, kept indemnified from 
or against all former or other estates, rights, titles, 
charges and incumbrances, created or occasioned by 
the last-mentioned parties or any of them, or by the 
said testator»or any person or persons claiming or to 
claim through, under or in trust for them or any of 
them, or through, under or in trust for the said 
testator. And moreover, that the said (executors), 
and every person having or rightfully claiming 
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through, under or in trust fw them or any of them, 
or through, under or in trust for the said testator, 
will at any time, and from time to time, at the re- 
quest and costs of the said {putchaser) and hb 
assigns, make and perfect such further assurances 
for more efRectually or satisfactorily assuring the said 
premises hereby assigned, or any piui^ thereof, unto 
the said (purchaser) and his assigns for die residue 
which shall be then une^qpired of the aforesaid term, 
subject as aforesaid, accordii^ to the true intent 
hereof, as by the said (purchaser) or his assigns 
shall be required, and as shall be tendered to be 
done or executed. {^Add covenant of indemnity 
against rent, eend covenants, if necessary, as at p. 242«] 
In wrrNESs, &c* 



r 
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CHAPTER VIL 



[ON THE REGISTRY OF DEEDS.] 



[Thb Legislature having required that the evidence of 
title to lands in certain counties should be registered; and 
denied validity to any unregistered deed^ though prior 
in date^ and given precedence to the subsequent instru- 
ment; it is proper that this essential to the purchase 
deeds of property in two counties of England— the one 
the greatest and the other the largest — should be de- 
tailed 

Ad TO MiDDLBSEX. 

Middlesex [The Registry Act for this county is 7 Anne^ c. 20. 

^ to"*' ^^^' ^ ®^^^ *^^* ^ memorial of all deeds and convey- 
Memorial ances, and of all wills and devises in writings of or 
and^te concerning, and whereby any honors, manors, lands, 
affecting tenements or hereditaments in the county may be in any 
registered, way affected in law or equity, may be registered in such 
^^^"^^^^ manner as is thereinafter directed; and that every such deed 
subsequent or conveyance shall be adjudgedfraudulent and void against 
chasers. ^^7 subsequent purchaser or mortgagee for valuable con- 
sideration^ unless such memorial thereof be registered, as 
by this Act is directed, before the registering of the 
memorial of the deed or conveyance under which such 
subsequent purchaser or mortgagee shall claim; and that 
every such devise shall be adjudged firaudulent and void 
against any subsequent purchaser or mortgagee for 
valuable consideration, unless a memorial of such will 
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be registered at such times and in such manner as is 
thereinafter directed. 
Bxoeptlooa Sect. 17 excepts from the operation of the Act copy- 
lands and hold estates; leases at a rack-rent not exceeding twenty-one 
interests, years, where the actual possession and occupation go 
along with the lease— <3hambers in Serjeants Inn (/)— 
the Inns of Court or Inns of Chancery. 
Form and [The memorials (s. 5) are to be in writing on vellum or 
ofme- parchment, and in case of deeds and conveyances shall 
morial. \^ under the hand and seal of some or one of the grantors^ 
or some or one of the grantees, his or their heirs, exe- 
cutors, administrators, guardians or trustees^ attested by 
two witnesses, one whereof to be one of the witnesses to 
the execution of such deed or conveyance, which witness 
shall, upon his oath before one of the registrars or masters, 
or before a master in Chancery, ordinary or extraordinary, 
prove the signing and sealing of such memorial, and the 
execution of the deed or conveyance mentioned in such 
memorial ; and in case of wills, the memorial shall be 
under the hand and seal of some or one of the devisees, 
his or their heirs, executors or administrators, guardians 
or trustees, attested by two witnesses, one whereof shall, 
upon his oath before the said registrar or masters as afore- 
said, prove the signing and sealing of such memorial, 
llequisites [Every memorial of any deed, conveyance or will, shall 
*^^ rial contain the day of the month and year when such deed, 
to con- conveyance or will bears date, and the names and ad- 
ditions of all the parties to such deed or conveyance, and 
of the devisor or testator of such will, and of all the 
witnesses to such deed, conveyance or will, and the place 
of their abode, and shall express or mention the honors, 
manors^ lands, tenements and hereditaments contained in 
such deed, conveyance or will, and the names of all the 
parishes, townships, hamlets, precincts or extraparochial 
places within the said county where any such honors, <&c., 
are lying, that are given, granted, conveyed, devised or 
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Ab tofhe 
registry of 
convey- 
ances by 
several 
instm- 
.ments. 



Astore- 
.gistry of 
wilU. 



As to con< 
cealment 
of or liti- 
gation on 
wills. 



anjrwise* affected* or charged by any such deed, convey- 
ance or will, in such manner as the same are eocpressed or 
mentioned in such deed, conveyance or will^ or to the same 
effect. 

[That where there are more writings than one for mak- 
ing and perfecting aay conveyance or security, which 
name, mention, or anywise affect or concern the same 
honors, Soc,, it shall be a sufficient memorial and register 
thereof, if all the said houses, &c., and the parishes, <&c^ 
be only once named or mentioned in the memorial or 
register of any one of the deeds or writings made for the 
perfecting of such conveyance or security ; and that the 
dates of the rest of the said deeds or writings, with the 
names and additions of the parties and witnesses, and the 
places of their abodes, be only set down in the memorials 
and registers of the same, with a reference to the deed or 
writing whereof the memorial is so registered, that con- 
tains or expresses the parcels mentioned in all the said 
deeds and directions, how to find the registering the 
same* 

[That all memorials of wills shall be registered in 
manner aforesaid within six months after the date of the 
testator's dying within the kingdom of Great Britain, or 
within three years upon a dying upon the sea or beyond 
the seas, and such registry shall be as valid against subse^ 
quent purchasers as if the same had been registered im- 
mediately after the death of the testator, (s. 8). 

[In case the devisee or person interested in the honors, 
&c., devised, by reason of the concealment or suppressioti, 
or contesting such will, or other inevitable difficulty, with- 
out his wilful neglect or default, shall be disabled to 
exhibit a memorial for the registry thereof within the 
respective times thereinafter limited, and that a memorial 
shall be entered in the office, of such contest or other 
impediment, within two years after the death, if in Great 
Britain, or within four years if death upon the sea, or 
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beyond ihe seas, then and in sach case the registry of the 

memorial within six months next after the attainment of 

Quch will, or a probate thereof, or removal of the impedi- 

menty shall be a sufficient r^istry, (s. 9). 

2^<** [That in caae of any concealment or suppression of any 

ngiftry of will or devise, any purchaser shall not be disturbed or de- 

^ feated in his or their purchase, unless the will be actually 

registered within five years after the death, (s. 10). 
H ^ ^' [That in case of mortgages, whereof memorial shall be 
diflchsrg- entered, if at any time afterwards a certificate shall be 
eolnl'of tro'ight to the registrar, signed by the mortgagee, his exe- 
morigagw. cutors, administrators or assigns, and attested by two wit- 
nesses, whereby it shall appear that all monies due upon 
such mortgage have been paid or satisfied in discharge 
thereof, which witnesses shall, upon their oaths, |?r<n7e such 
monies to be satisfied or paid accordingly ; and that they 
saw such certificate signed by the mortgagee, his executors, 
administrators or assigns, that then and in every such case 
the registrar shall make an entry in the margents of the 
register books against the registrar of the memorial of such 
mortgage, that such mortgage was satisfied and dis- 
charged according to such certificate to which the same 
entry shall refer, and shall after file such ce^rtificate, to 
remain upon record in the said register office, 
Jadg- [That no judgment, statute or recognizance [other than 

^^he TO-^ ' those of the crown] shall affect or bind any honors, &c., 
S^^tered. in Middlesex, but only from the time that a memorial of 
such judgment, &c., shall be entered^ expressing and con- 
taining in case of such judgment the names of the plain- 
tiffs, and the names, additions and places of abode (if any 
such be in such judgment) of the defendants, the sums 
thereby recovered, and the time of the signing thereof; 
and that in order to the making an entry of such me- 
morials of judgments^ &c., the party describing the same 
shall produce to and leave with the registrar, to be filed, a 
memorial of such judgment, &c., signed by the proper 
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officer or his deputy, together with an affidavit sworn 
before one of the judges at Westminster, or a master 
in Chancery, that such memorial was duly signed by the 
officer whose name shall appear to be thereunto set, 
which memorial such respective officer is hereby required 
to give such plaintifP, or his executors or administrators, 
or attomies, paying for the same the sum of Is. 

[As TO Yorkshire.] 

Yoritkire. [Yorkshire statutes.^^The statutes are S & 3 Anne, 
c. 4, for the West Riding; 6 Anne, c. 36, for the East 
Biding ; and 8 Oeo. 2, c. 6, for the North Riding. 

West [ West Riding, 2^3 Atme, e. 4. — ^The office is at Wake- 

2&SAnne ^®^^> where all deeds and wills affiBcting lands in the 
^ ^« West Riding are to be registered, by memorials under the 

hand and seal of some or one of the grantors or grantees, 
•or devisees, or his or thenr guardians or trustees ; and if 
the deed be. executed within Ibrty miles of the West 
Riding, the witness must attend at the office. If other- 
wise, the oath is to be before a judge at Westminster, or 
a master in Chancery. Wills of persons whose death 
happened in England, Wales, or Berwick, must be re- 
gistered in six months ; and if death happened beyond 
seas, within three years, and in cases of impediment 
within six months after its removal. 
East Rid- [The office is at Beverley, for the East Riding and 
Q^^e c. Eingston-upon-HuU. The execution of the memorials 
^- are generally the same as are required in Middlesex. 

North [The office is at Northallerton. The variance is in proof 

8 Geo. 2, of the deed, which must be by both the witnesses to the 
^ ^ execution of the memorial, or the party executing the me- 

morial may acknowledge his execution thereof, and of 
the deed, before the registrar or his deputy. Wills are 
not valid as against purchasers, unless registered within 
three years; and deeds and wills may be registered 
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verbatim in lieu of a memorid, and be evidenced by 
copies in case of the destruction of the originals by fire 
or other accident. 

[BsaiSTRATioN Generaxly.] 

Registry of [By the Bankruptcy Consolidation Act (12 & 13 Yict. 

rmtcv ED- ^' ^^* ®* ^^)' ^^^'^ ^^7 conveyance or assignment of ^ 

pointments any real or personal property of a bankrupt would require 
ajgnees. ^ ^ registered, enroll^ or recorded in any registry office 
in England, Wales or Ireland, the certificate of the ap- 
pointment of assignees of the estate and effects of the 
bankrupt shall be registered, and shall have the like effect , 

to all intents and purposes, as the registry of such con* 
veyance or assignment would have had ; and the title of 
any purchaser for valuable consideration, ¥dthout notice 
of the bankruptcy, who shall have duly registered his 
purchase deed previous to the registry thereby directed, 
shall not be i&validated by reason of such appointment 
of assignees, or of the vesting of such property in them 
consequent thereupon, unless the certificate of such ap- 
pointment shaU be registered, as regards Oreat Britain 
and Ireland, within two months firom the date of such 
appointment.] 
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[MEMORIALS.] 



[Particulars (as stated hy the Middlesex registry 
office) to be observed in drawing memorials.] 



Date. [The DATE of the deed. 

Parties. [The PARTIES* . names and their descriptions as in the 

deed. 

Premiaee. [The description of the premises contained in the 
operative part of the deed should in all cases be set 
out, and also that contained in any recital to which the 
operative part of the deed has reference. 

Indorse- [INDORSEMENTS should be described as such, and the 
parties' descriptions taken from the deed on which it is in- 
dorsed, and a reference given to the registry thereof. 



ments. 



[The operative words of indorsement to be set out 
fully, inserting after them the following words : — ^' And 
which premises are in the therein nnthin-written indent 
ture described to be situate in the parish of , in the 
county of MiddlesewJ* 

Plan. [If a plan be on the deed, two copies are requisite ; one 

on the memorial and one on paper. 

By whom [Memorials must be under the hand and seal of either 
signed and * grantor or grantee, attested by two witnesses, one 
*^^* whereof is to be one of the witnesses to the execution of 

s 
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the deed by a okantor (1), who proves on oath (2) the 
execution of both deed and memorial (3).] 



Not neoes. (i) [The office, it is considered, is not entitled to require this. 

B&jry th&t ' 

witness There are no words in the Act which render it necessary that the 

should be witness to a granting party should prove the deed and memorial. 
grantor's '^^ latter is by the Act to be attested by two witnesses, " one 
ezecotion.* whereof to be one of the witnesses to the execution of such deed 
or conveyance." If therefore the witness saw it executed by 
any party, he is in a position to prove it. Whenever the legisla- 
ture intended any particular party, such party is correctly men* 
tioned, and there seems no warrant for the office adding to the 
Act the words " by a grantor." It may be convenient that a 
deed should be proved by a witness to its execution by a party 
from whom the estate passes ; but the question is not one of 
convenience but of construction. In practice the office does not 
insist upon having a witness to the grantor's execution to attest 
the memorial.] 

Oath. (2) flhe form of oath administered is : '* You swear that you 

saw this memorial signed and sealed, and the deed to which it 
refers duly executed by the parties thereto, whose execution you 
have attested."] 

Stamx) (3) V^^ memorial is to be on parchment, and formerly re- 

quired a 10«. stamp ; but by the Stamp Act, 1850^ for every piece 
of vellum, parchment or paper upon which any memorial to be 
registered pursuant to any Act of parliament, made or to be made 
for the public registering of deeds and conveyances in England 
or Ireland, shall be written, the stamp is 2«. td.] 
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Form of Mbmorial of an Original Deed, 
whethbk rblating to the freehold or 

Leasehold Interest. 



to 
Grantee, 



Qrantor 

to 
Qrantee. 



A MEMORIAL to be registered of an Inokntcjre^ 

bearing date the day of ^ and made between 
{grantor) of the one part, and {grantee) of the other 
part. It comprises all {parcels as in the deed), [a 
map or plan whereof is drawn in the margin of the 
said indenture and of this memorialj"] together with 
their appurtenances ; and the said indenture, as to the 
execution thereof by the said {grantor), is witnessed 
by A. B of &c. ; and as to the execution thereof by 
the said (grantee) is witnessed by C. D. of &c. ; and 
the said indenture is hereby required to be registered 
by the said {grantor or grantee). As witness his 
hand and seal. 

Signature and seal. 

Signed and sealed in the presence of , 

{A Witness to the Deed,) 

and 
G. M. H., of &c. 



Form 



OF Memorial for an 
Deed (1). 



Indorsed 



A memorial to be registered of an Indenture, 
dated the day of , 18 (indorsed on an in- 

(1) [The substance of the above form, being one issued by the 
office, received the sanction of the Court of Queen's Bench in 
Reg.v. RegtOrars rf Middlesex (14 Jur, 1001).] 

s 2 
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denture dated the day of ^ 18 , made be- 
tween A. B. of &c., of the one part, and C. D. of 
&C.J of the other part). The indenture of which this 
18 a memorial is made between the therein within - 
named C. D. of the one part, and (yrantee) of &c.) 
4>f the other part, and comprises all and singular the 
messuages or tenements and other hereditaments 
comprised in the therein within written indenture, 
with the appurtenances, and which premises are 
in the therein within-written indenture described as 
follows, that is to say {parcels from that deed); and 
the now memorializing indenture, as to the execution 
thereof by the said (grantor), is witnessed by A. B. of 
&c., and as to the execution thereof by the said 
{grantee) is witnessed by C. D. of &c., and is hereby 
required to be registered by the said (grantor or 
grantee). As witness his hand and seal, 

Signature and seal. 
Signed and sealed in the presence of , 

{One of the Witnesses to the Deed,) 

and 
J. C. H., of &c. 



Cbrtificatb of Mortgage being satisfied. 



To the Registrars of Deeds for the county of 

Middlesex. 

I (mortgagee) of &c., do hereby certify that (mort^ 
gagor) of &c., hath paid and satisfied all sums of 
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money due and owing upon an indenture of mort- 
gage dated , made between , a memorial 
whereof was registered on , in book , No. 
. [And I do hereby require an entry of such 
payment and satisfaction to be made in the re- 
gistrars' book wherein the said mortgage is re- 
gistered, pursuant to the Act of parliament.] As 
WITNESS my hand this day of 

Signature. 

Signed in the presence of us, who 
also saw payment and satis- 
faction made as above. 

(Two witnesses,) 



Affidavit verifying Memorial in Case of 
Witnesses' Non-attendance. 



A. B. of &c. maketh oath and saith, that he this 
deponent was present and did see C. D. of &c. 
sign and seal the memorial above written, [or 
within written or hereunto annexed]. And this 
deponent saith, that he was present and did see the 
deed referred to in such memorial duly signed, 
sealed and delivered by L. M. party thereto. 
. Sworn at — , 

r 

in the county of , 

this day of , 

Before me. 
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MiiMORiAL OF Will. 



A memorial to be registered of the last will and 
testament of {testator), late of &c.^ deceased, bearing 
date i and whereby the said testator gave {state 

gift)f which will was executed by the said testator 
in the presence of (toitnesses* name8\ and the said 
will is hereby required to be registered by {devisee or 
legatee). As witnbss his hand and seal (1). 

Signed and sealed in the presence of {tico 
voitnesses). 



Memorial of a Judgmbnt. 



A memorial to be registered of a Judgment 
of Her Majesty's Court of \^Q^een*s Benchj Com- 
mon Pleas or Exchequer of Pleas'] ^ as of Hilary- 
Term, in the year of the reign of Queen Victoria, 
Roll No. , between {plaintiff) and {defendant), 
for £ , and costs , and which judgment was 
signed in the above cause on the day of 

last (2). Dated the day of 

{Officer signing judgment,) 



Probate (1) [The production of the probate seeniB by the terms of the 

Bufficient ^^ ^^ ^g ^ suflBcieDt warrant to the registrar^ whether the aub- 

evidenceto t u 

the re- ject matter of the gift be real or personal estate. It woald seem 

gistrar for improper to register proha{$$ as such, for they are only evidence 

estate. of the will.] 

Semble, (2) [The language of the Middlesex Act as to judgments 

defen* would seem to apply only to judgments obtained by plaintiffs^ 



^•p 
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Affidavit verxfyino Pignatube. 



A. B. of &c. maketh oath and saith, that he was pre- 
sent and did see , who is the Clerk of the Judg- 
ments of the Court of [Queens Bench, Common 
PleasorJExcheqtier of Pleas'] y sign the above certi- 
ficate. 

(D^onent,) 

Sworn in court this day of 



dants are and not to sach as are given for defendants* The address of the 
^^ ^ latter only is required, and the certificate of the judgment is to 
be on the plaintiff's application. This does not necessarily ex- 
clude defendants from the Act, who would probably be held 
bound to register judgments against plaintiffs, in order to affect a 
purchaser.] 
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ABEYANCE, 

inheritanoe not treated as in, where, 101. 
AC KNOWLBDGMENT, 

of deeds by married women, 123. 
ADMINISTBATION, 

when void, 119. 
ADMITTANCE, 

requisite to perfect title to copyholds, 166. 

of the tenant for life is that of the remainder-man, ibid. 
ADVOWSON, 

lies in grant, 26. 

definition of, 4. 

may be granted to oses, 190. 

{frantof, during vacancy, 191. 
ALIEN, 

may take in a grant, subject to what, 3. 
ANNUITY, 

where it is the consideration of the conveyance, 1^9 

apportionment of, 160. 

enrolment now abolished, ibid. 
APPOINTMENT, 

difference between, and a declaration of use, 204. 

is what, ibid. 

principal qualities of, and emanating from what, ibid. 

double testatum in, redundant, 210. 

when an instrument is construed as an appointment, when as a convey- 
ance, 211. 

former advantage of, as a conveyance, 206. 

judgments now affect estates acquired by, 206. 
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APPORTIONMENT, 

of annuitiet, 160. 

of purchase money, desirable when, 163. 
ASSETS, REAL, 

inaccuracy of considering an attendant term as, 04. 
ASSIGNS, 

limitation to, nugatory where, 56, 50. 

of a tenant for life, limitation to, does not what, 55. 
ASSIGNEES, 

of bankrupt must give attested copies, where, 175. 

of an insolvent debtor, 1 78. 

must sell the prisoner's real estate, when and. how, ibid. 
ASSIGNMENT 

of an outstanding term to a trustee for the purchaser, effisct of, 04. See 
Tbbms. 

condition may be aanexed to, 247. 
ATTENDANT TERMS, 

Act for abolishing, 06. 

practical restoration of, by Doe d. Clay v. Jones, 07. 
ATTESTED COPIES, 

right to, and of what, 48. 
ATTORNMENT, 

to purchasers, formerly required, where, 1. 
AUCTION, 

fact of a sale by, should be recited, where, 104. 
AUTHORITY, 

naked, defined, 126. 

its peculiar characteristic, ibid. 

BANKRUPT, 

present mode of selling estate, 172. 

concurrence of, in sales, 174. 

may be ordered to join in conveyance, ibid. 

generally made to covenant for title, ibid. 
BANKRUPTCY, 

act or commission of, not notice where, 06. 
BARON AND FEME, 

acknowledgment of deed by feme covert, 123. 
BARGAIN AND SALE, 

habendum of. — See Habbndum. 

by an executor, 120. 
BARGAIN AND SALE FOR A YEAR.— See Lbjlbe and Rblbasb. 
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BARGAIN AND SALE FOR A Y^IlK— continued. 
who may be bargainors, 3, 4, 6 ; see also, 88. 
who may be grantees in, ibid, 
valuable consideration the essence of^ 18. 
bat may be nominal, ibid, 
accorate to use what operati?e words, ibid, 
parcels in, how described, 18, 19. 
may be for any other period, 20. 
habendiun in, may be framed how, ibid. 
reddendum in, superfluous when, ibid, 
deed now essential to, 21. 

CESTUI QUE TRUST, 

whether eovenaats for the title by, can run with the land, 90. 

object of joining them in the bargain and sale for a year, 88. 
CHANCERY.— See Equity. 
CODICIL, 

must be attested, how, 113. 

attestation of, alone establishes a will, when, ibid. 
COMMONS, 

lie in grant, except when, 24. 
CONSIDERATION, 

difference between a conveyance for a valuable conslderatioii and a 
voluntary conveyance, 33. 

in money or money'ii worth, easential to a bargain and sale, 18, 33. 

what considerations protect a conveyance from a subsequent one to a 
future purchaser, 33. 

when the fact of a valuable ceosideration becomes immaterial, 84. 

nominal consideration omitted, when, 115. 
And see Apfobtionment, Pubchasb-mokbt. 
CONTINGENT REMAINDERS, 

can now be transferred by release or grftnt, 15. 

in the survivor of two trustees, under what devise, 101* 
CONTRACT, 

raises what, 34. 

effect of a devise between the contract and conveyance, 36. 
effect of a sub-contract, 186. 
CONVERSION, 

effected l>y contract to sell, 35. 
effect on vendor's will, ibid, 
effected by contract to buy, 36. 
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CONVEYANCBS, 

original mode of oonTeyaaca, 1. 

to what pufpoaet a laaie and roleaae are one conYeyanee^ S. 

what oonveyaneei are void against paiehaseri for a YaloaUe oonaidem- 

tion,38. 
consideration fidls, eflbct of, when, 160. 
nnder a decree, how settled, 148. 
legislative enactments indadng changes in, 10. 
4 & 6 Vict, c 81, lease for a year rendered nnnecessary, 10. 
missing leases for a year, 11. 

7 & 8 Vict c. 76, nature and character of this Real Property Amend- 
ment Act, 18. 

its repeal, ibid. 

8 & 9 Vict. c. 106, the substitated Real Property Act, ibid, 
its character and efibct, 18. 

summary of changes, 16. 
COPYHOLDER, 

may sorrender in ooort, how, 155. 
COPYHOLDS, 

sorrender to the nse of a will of, dispensed with, where, 160. And sa« 
Admitangb, Appobtionmbnt, Subbbndbb. 

as to right of devisee of testator who was not admitted, 160* 

iadlities of admittance by 4 & 6 Vict c 86, p. 156. 
CORPORATION, 

whether they can convey by lease and release, 4. 

how they shoold convey, 6. 

cannot hold lands without license, 167. 

word wceeasors necessary in grants to, where, 160. 

may be a bargainee, ibid. 

proceedings of, how authenticated, 198. 
COVENANTS, 

heir not bound, unless mentioned, 68. 

ieeus as to the executors and administrators, ibid. 

on what the doctrine depends with respect to them, ibid. 

run with the land, when, 63. 

at knOf 64. 

in equity, QSt. 

between what parties, 76. 

by grantor, ibid. 

by grantee, 76. 

purchaser entitled to what, 66. 
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* 

COVBNANTS— (MmtintiiMi. 

ooyenant that the grantor Is seised in fee, omitted in purchase deeds, 
why, 05. 

broken, when, 06. 

eonstmction of the covenant for quiet enjoyment, ibid. 

eflfect of the qualifying language of the first covenant, 67. 

covenant for quiet enjoyment broken by, what, 68. 

eflSdct of adding the word ** default " to the covenant against incum- 
brances, 60. 

covenant for further assurance, binding on whom, 70. 

enables a purchaser to require what, 71 . 

an express stipulation in, whether necessary, for what, 73. 

Aether covenants to run with the land must be entered into with the 
grantee of the common-law estate, 73. 

whether it is in any case necessary for this purpose to make the persons 
having the common law seisin parties, ibid. 

what covenants mortgagees and trustees are compellable to enter into, 00. 

whether a privity of estate is requisite to enable covenants to run with 
the land, ibid. 

defeasance added to the covenant to produce deeds, 216. 

reasons for being distinct from conveyance, 216. 

restricted form of proviso for cesser, 217. 

by mortgagee, objections to, 238. 
CBBDITOB, 

enabled to sue out an elegit^ by what, 160. 

DEBTS, 

sales of realty by the court, for payment of, 144. 

as to mortgages for that purpose, 144. 
DECLARATION OF TRUST, 

when a term can become attendant by, 98. 
DEED, 

grant can only be by, 1. 

bargain and sale for a year must always be by, 21. 

usual to revert to the last purchase deed, when, 27. 

clause of deeds, 46. 

a writing sealed and delivered is, 58. 

deed indented may work estoppel, 7. 

executors may sell without, where, 129. 

conveyance from commissioners of a bankrupt must be by, 175« And 
see Covenant. 

required for what instruments, 22. 



870 IndeiV. 

BEED'-eontinued. 

pnMring with the legril estate, ait6, 48. 

practical suggestions, ibid. 

attested copies of, ibid. 
DEVISE, 

what words create a tenancy in common in, 119. 

that the executors shall sell lands, exemplifies what, 196. 

by a mirried woman of a copyhold, 150. 

to trustees, irregular devise to, referring to surviyor^bip for the fie, 100. 

upon trust carries he, when and when not, 103, 112. 

See ExECUTOBT Detisb. 
DISENTAILIIYO ASSURANCES, 

provisions of Act as to, 817. 

as to copyholds, 221. 

as to bankrupts, 332. 
DOWEB, 

bar of, completely attained, how, 64. 

by assignment of a term, 94, 

a mere right before assignment, 115. 

in tithes, 203. 

not out of an equitable interest, 60. 

joint tenancy not subject to, 60. 

limitetions to bar, remarks on Mr. Sweet^s observations as to the words 
"in his lifetime," 66. 

ancient and modem bars to, 59, 60. 

Dower Act, 3 & 4 W. 4, c. 106, p. 61. 

EASEMENT, 

an incorporeal hereditement, 3d. 
ECCLESIASTICAL CORPORATION.— See SOLE. 
EFFECTS, 

held in^a will to apply to what, 69. 
ELEGIT, 

ci'editor enabled to sue out, by what means, 160. 
ENROLMENT, 

of annuities abolished, 160. 
EQUITY, 

doctrines of, with respect to contracts, 94. 

with respect to the vendor's Uen, 86. 

to errors iii the description of pareels, 48. 

to outstanding terms, 93. 

to notice, 94. 

to sub-contracts, 136. 
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EQUITY— continued. 

to the application of parchase-money, 141. 

to sales under the decree of a court of, 147. 

to cases in which the consideration fails, 159. 
EQUITY OF REDEMPTION, 

identical with what, 198. 

should be conveyed, how, ibid. 

what covenant the purchaser of, must enter into, 199. 
ESTATE, 

an immediate, may be taken by strangers, 93, 60. 

release by way of enlarging' of, 6. 

only a legal vested estate required, where, 21. 

clause of '' all the estate," 46. 

effect of confirming a particular tenant's estate, 46. 

limitation of, in the habendum, ^9. 

more commonly modified by what, 50. 

effect of an equitable claimant acquiring the legal estate, 98. 

of insolvent debtor, 178. 

lay impropriators may have any estate in tithes, 208. 
ESTOPPEL 

by recitals, 88. 

is worked by a release if by deed indented, 7. 
EXECUTOBS AND ADMINISTRATORS, 

unnecessary, when,^ 20. 

may take as special occupant, when, 58. 

are bound by covenant, when, 63. 

naked power in executors, 126. 
EXECUTORY DEVISE, 

what limitation is, 113, 135. 
EXECUTORY INTERESTS 

can now be passed by release or grant, 15. 
EXTINGUISHMENT, 

" release operates by way of, where, 88. 

F£E, ESTATE IN, 

limitation to the heirs alone, sufficient to pass, 69. 
FEME COVERT.— See Babon AND Fbmb. 
FEOFFMENT, 

original mode of conveying, what, 1. 

definitions of, 228. 

its leading feature, ibid. 

alterations causing its disuse, 229. 
FINE AND RECOVERY ABOLITION ACT, 217. 
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FRANCHISB, 

an inoorponal hereditamenty 83. 
FREEHOLD, 

by implicatloii of law in the premises, SO. 

cannot commence in/uturOf90. 

purchaser has immediate legal freehold, where, 54. 

ORAKT, 

remarks on the word, 23 et teq., 42. 

its prominent quality, ibid. 

what species of sabjeet-matter are transferable by, ibid. 

contradistinguished from a feoffment, 228. 

HASENDUH, 

in bargain and sale for a year may be worded how, 20. 

office of, what, 29 et »eq, 

yoid when, ibid. 

good when, ibid. 

countervails the premises, notwithstanding what, ibid. 

prevails when, on what principle, ibid. 

creates a freehold in fnturo, and nullifies the conveyanee, when, ibid. 

observations on, with reference to bargains and sales, &c., ibid. 

grantee ought to be named in, 49. 

comments on an observation of Mr. Preston, 50. 

not an essential clause, 191. 
HEIRS, 

extension of a release from- purchase money to, unnecessary, when, 41. 

only word on which the law lays stress, where, 69. 

not bound by covenant, where, 63. 

may take as purchaser, 189. 

Inheritance Act, ibid. 
HEREDITAMENTS, 

what may be the subject of a lease and release, see Lbabb and Rblbabb. 

largest expression of what, 34. 

word hereditament will include rectory, &c. 182. 
HUSBAND.— See Baron and Fbkb. 

INFANT, 

legacies charged on realty not within 36 Geo. 3, p. 136. 

but embraced by Trustee Relief Acts, ibid. 

trustee compellable to convey, how, 183. 
INSOLVENT, 

sales by assignees of, 178. * 






INTEREST, EXECUTORY, 
how transferred, 140. 

INTEREST, 

lawful, what was, 80. 
what is, 81. 
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JOINT-TENANTS, 

leaning in favoar of has ceased to operate, 119. 

whether reference to ** executors " of, creates tenancy in common, 120. 
JUDGMENT, 

not noticed, when, 94. 

LAY IMPROPRIATORS, 

estates in tithes are alienable by, how, 202. 
LEASE AND RELEASE, 

origin of, 2. 

with relation to the bargain and sale for a year, see Barqain and Sale. 

lease for a year no way resembles what, 3. 

conclusions from the present nature of the bargain and sale, 3. 

with respect to the parties, 3. 

who may be bargainors, 3. 

who may be grantees in, 3, 4. 

the only peculiar disqualification of a grantee, what, 4. 

whether corporations can conyey by, see Corporation. 

tenants in tail and tenants for life may, 6. 

what may be conveyed by, 6. 

any incorporeal hereditament in esse, 5. 

proper to convey reversions and vested remainders by, 6. 

contingent and executory interests not transferable by, 6. 

release by way of, what, 6. 

denomination of, supposes what, 7. 

it requires words of limitation in order to what, 7. 

works of itself no estoppel, 7. And see Estoppel. 

is innocent in its operation, 8. 

in which it agrees with what assurances, 9. 

how it may acquire a tortious operation, 9. 

whether there can be a resulting use on, 9, 10. 

number of ordinary parties, 32. 

arrangement of them, 31. 

deed, with the word release only, may operate as a grant, 41. 

is proper for the transfer of an equity of redemption, when, 240. 

may be contained in what, the same deed, 19, 154. 

T 
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LEASEHOLDS, 

difficulties in titles to, 281. 

lease of seyeral houses should be distinct as to covenants, 284. 

mortgage of, should be by under-lease, ibid. 

restraint of trade on assignment of, 246. 

clause of re-entry, to whom reserved, 247. 
LEGACIES, 

are incumbrances, where, 141. 
LEGAL ESTATE, 

person having, must make the bargain and sale for a year, 88. 

continuance of, is a consequence of what, where, 88. 

term in the trustee is, where, 94. 

acquisition of, without an equality of equity, ibid. 

of the trustee possesses the same legal properties as what, 108. 
LIMITATION, 

words of, requisite where, 46, 69 ; where not, 55. 

of estate, general observations with respect to, 29. 

in the habendum, when valid, when void. — See Habendum. 

on what words of, the law lays stress, 59. 

subsequent to a fee allowed under what doctrines, 65. 

MARRIED WOMEN, 

alienation by, how effected, 122. 
MERGER, 

of the equitable interest of a term, effect of, where, 93. 

equitable merger complete, when, 94. 

qualified of legal estates where, ibid. 

general principle on which the doctrine depends, 106. 

remarks on, ibid. 
MONEY, 

'' sterling," meaning of, 87. 

what release of, not conclusive in eqaity, 88. 

purchaser a trustee of for the vendor, where, ibid. 

of the vendor's lien, 89, 40. 

where the receipt in the body of the conveyance does not estop at law, 40. 

purchaser is bound to see to the application of, where, 102, 108. 

the payment of, with respect to sales under the authority of courts of 
equity, 146. 
MORTGAGE, 
when equitable only, whether prevailed against by vendor's lien, 40. 

mortgagor should join in transfer of, 82. 

tacking, when prevented, ibid. 
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MORTOAG£-H;on^inud£r. 

equity of redemption, soggestioDS in purchasing, 82. 
mortgagee obliged to enter into what coyenant, 90. 
may make good title under power of sale, 153. 
equity of redemption, suggestion on purchase of, ibid. 

NOTICE.— See Judgment. 

of the non-payment of purchase-money, 88. 

implied when, ibid. 

doctrine of, with reference to the assignment of terms, 94. 

what constitutes notice, 95. 

PARCELS, 

how described in the bargain and sale for a year, 18. 

In conveyances in fee introduced where, 43. 

things intended to be conveyed should be mentioned, how^ 44. 

elfoct of the words ** more or less," 44. 

error in, when corrected, 43. 
PARTIES, 

to a deed, arrangement of, 31. 
PERPETUITY, 

uses and devises allow of limitations subsequent to the fee, provided 
what, 65. 
POSSESSION, 

actual, is not conferred by the Statute of Uses, 21. 
POWER, 

general, 51. 

almost invariably inserted in what conveyances, ibid. 

is perfectly unlimited, and confers what, ibid, s, 1. 

is transferrable, s. 2. p. 52. 

on the bankruptcy of the donee may be executed by the assignees, 52. 

what is requisite to enable the donee to limit a rent-charge, ibid. 

of revocation, may be reserved, how, ibid. 

extension of it to devises is superfluous, 53. 

its precautionary requisitions are imposed ex arbitriOf 54. 

equity will relieve against the defective execution of, where, ibid. 

would be void where, 55. 

what has been held evidence of an intention to execute, 210, 

is not extinguished by what, 176. 

when a will may be an exercise of, 132» 

as to personalty, ibid. 

as to realty, ibid. 

alteration by Wills Act, 134. 
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POWER TO SELL, 

when ezecnton take, if the donee be not unnamed, 1S7. 

in a mortgage, TalidHy of, 1^. 
PREMISES OF A DEED, 

an estate of inheritance is eflbctiTely created id, where, 29 e# $eq. 

where the estate created by is merged, ibid. 

where countervailed, by the habendum, ibid. 

where the estate in, is well created notwithstanding what, ibid. 
PRESENTATION, NEXT. 

sale of, when simony, 101. 
PRESUMPTION, 

doctrine of, with respect to terms. — See Term. 
PRIVITY OF ESTATE, 

whether necessary to enable covenants to ran with the land, 91 . 
PROTECTOR, 

provisions of Act as to, 219. 
PnRCHASER.--See Monet. 

subsequent conveyance to, subverts what, 83. 

vendor has what equity against, 43. 

with respect to the mode of barring his wife's dower, 54. 

to what covenants entitled, 65. 

with respect to the doctrine of outstanding terms, 93. 

obliged to look to the application of his money when, 102, 108. 

under the authority of courts of equity, 146. 

is not made to indemnify the vendor when, 165. 
PURCHASE MONEY, 

obligation to see to the application of, 108. 

as to personal estate, ibid. 

as to real estate, 109. 

RECEIPT.— See p. 38. 
RECITALS, 

object of them, 27. 

not necessary but expedient, ibid. 

relation of the doctrines of equity to, 28. 

how several distinct titles should be recited, 79. 

what are termed consequential, 84. 

of the probate of a will, 103. 

of the creation and devolutioh of a term, 105. 

object of reciting the last purchase deed, 27. 

of chancery proceedings, 143. 

estoppel by, 38. 
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RECOVERY, 

Fine and Abolition Act, 217. 
REGISTRY OF DEEDS, 

Provisions of Act for, in Kiddlesfin:, 36!^. 

as to Yorkshire, 256. 

generally, 257. 

particulars required by registry office, 258. 
RELEASE. — See Lease and Release. 

extension of, to the heirs of the releasee, where, unnecessary, 41. 

operates by way of extinguishment where, 116. 
REMAINDER.-— See Contihoekt Remainder. 

vested remainder may be conveyed, 6. 

contingent, abolition of, 15. 

restoration of, ibid. 

transfer of, ibid. 

will pass under a conveyance of the lands, 46. 

lies in grant, 24. 
RENT-CHARGE, 

pur auter vie, right of executory to, 59. 
RENTS DE NOVO, 

a peculiarity of, 24. 
RESULTING USE, 

whether thei*e can be on a lease and release, 8, 9. 
REVERSION, 

may be conveyed by lease and release, 6. 

will pass under a conveyance of the lands, 46. 

prudent to grant, how, 192. 

lies in grant, 24. 
RIGHT, 

release of, operates how, 116. 

SALE, 

devise intrust for, carries the fee, 102. 

trustees could not execute when, 103. 

effect of a contract for, by one who is himself a contractee, 136. 
See CoNsiDEBATioN, Contract. 
SEIGNORIES, 

incorporeal hereditaments, 24. 
SEISIN, 

recital of, 99. 

of testator, what is a material statement with respect to, ibid. 
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SIMONY, 

Bale of the next pTeflentation is^ when, 191. 
SOLE CORPORATION, 

inheritance cannot be conveyed to, by what assurance, 4. 

efibct of grantee's taking in his natural capacity. Ibid. 
SPECIAL OCCUPANT.— See Occupaht. 
STAMPS, 

of deeds, 11, 14, 153. 

obsenrations on, ibid. 
STATUTES, 

3 & 4 W. 4, c. 74, Fines and Recovery Abolition, 217. 
„ c. 106, dower, 61. 

„ c. 106, inheritance, 189. 

1 Vict., c. 26, Wills, 09, 100, 102, 134. 

4& 6 Vict., c. 21, Lease per Annum, Abolition, 10. 

7 & 8 Vict., c. 76, Real Property, repealed, 12. 

8 & 9 Vict., c. 106, Real Property (existing), 12. 

„ c. 112, Attendant Terms, 96. 

STERLING, 

meaning of, 37. 
SURRENDER OF A TERM, 

words of assignment are added to, when, 107 ; and see Terms. 
SURRENDER OF COPYHOLDS, 

devisee is in by, 160. 

is dispensed with, where, ibid. 

great advantage of accompanying by what, 166. 

TAIL — See Recovbbt. 
TENANCY IN COMMON, 

made in a will by the word equally, 109. 
TENANT RIGHT OF RENEWAL, 186. 
TENANTS IN COMMON, 

whether reference to executors of persons, creates, 120. 
TERM, 

outstanding, 93. 

doctrine of, examined, 93. 

result of the attendancy of, ibid. 

not attendant where there is no equitable iqerger, ibid. 

inheritance on which it attends real assets, 94. 

term itself is personal assets, when, ibid. 

trust of, when attendant, must be devised, how, ibid. 

utility of the doctrine of, 94. 
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TBRM — continued, 

is at law a term in gross, 04. 

doctrine of equity with respect to, ibid. 

advisable to rely on its protection where, ibid. 

doctrine of presumption with reference to the surrender, ibid. 

with reference to merger, 106. 
TITHES, 

are an incorporeal hereditament, 24. 

estates inalienable by lay impropriators, how, 202. 

are of what, in grants of appropriated benefices by the crown. Ibid. 

should be paid to whom, ibid. 

lay impropriators may have any estate in, ibid. 

are comprehended by what statute, ibid. 
TITLE DEEDS.^See Coyenant, Deeds. 
TRUSTS, 

of a term, declaration of, 93. 

words upon stick trusts added inaccurately, where, 51. 

trust of a term. — See Tebm. 

for sale with reference to the time at which it may be executed, 103. 
TRUSTEE, 

what covenant he enters into, 90, 249. 

surviving takes contingent remainder in fee, where, 101. 

takes what estate, where, 113. 

subvendor becomes when, 136. 

Trustee Act, 1860, p. 183. 

VOLUNTARY GOirVEYANCE.--See Consideration, CoNTErANCB. 

USE, 

doctrine of, with reference to bargains and sales, 4, 6. 
an effect of incapacity to stand seised to, 4. 
how fkr the words of the statute extend to corporations, ibid, 
whether tenant in tail can stand seised to, 5. 
seisin to uses becomes what, 12. 

an efibct of the general introduction of releases to uses, 46. 
habendum is itself the future limitation of when, 29. 
in what cases the estate is modified by a declaration of, 49. 
to bar dower, 54. 

application of the statute to what limitation, 55 ; see also 206. 
whether ever necessary to make the grantee to, a party to a subse- 
quent conveyance, 74. 
efibct of the words equally to be divided in a conveyance to, 119. 
is raised by the execution of a power in a conveyance to, 210. 
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Wi^RBAKT OF ATTORNEY, 

general praetioe with respect to, 160. 

as to ezeeation of, generally, 161. • 

filing of, 161. 
WARRANTY, 

enabled the vendor to retain the mnniments, 46. 

was not inyoWed in the expression reawnabU assurance, where, 7^ • 

abolished, 47. 
WILL, 

eflbetofthe express mention o^ in thecreaition of apower, 63.. 

extension of the power to, is what, ibid. 

correct mode of reciting the proof o^ 103. 

what words make a tenancy in common in, 100. 

when it operates as an exeottion e£| power, 131. 

alteration in recitals of, since '<. Wfils Act," 100. 

• 

YEAR, 

the invariable, bat not the necessary term, created bgr the bargain and 
sale to groond a release, 20. 
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• ThU'day is published, Svo. roj^al. ** 

A FULL BEPOBT of the CASE OF GOSLING 

t?. VELEY, in the House of Lords. B^ W. WAK^FbRB MmnB, 
Esq. Barrister-^at-Law, Recorder of Rye and Hastings, and 
Assistant Tithe Commissioners. 7^.6d. 



This day is published, 

ARGHBOLD'S SUGGESSION DUTY, com- 

prising th6 Statate^ with Notes as to the Constrnction to be^Tsa 
to its different Clauses, and the Cases decided mi the Aiu^<^;OCt 
Clatfses of ttie Legacy Acts ; with ai||f ntrodiiction> stating rhorll/ 
, the Whole Substance of the Law, and the Tables by which th« 
t Value on which the Duty Is to be Paid may be Calculated. 
By J. F« Arohbolb, Esq. Banister-at-Law. Is* 64. ^Mh* 

This day is publishedf 

. TIDD PRATFS INGOME TAX ACT, 16 & 17 

Vict., with a Full Analysis of the l^rovisions of the different Acts ; 
^ Cases, and a Copious Index« By W<T. PBATT,EBq.of thelnner 
Temple, Barrister-at-^Law^ 9«. hoards* 

This day is published, "~^ 

TiDD PRATES CHARITABLE TRUSTS ACT, 

1853, with Analysis and Copious Index. By W. Tidd PftATT,%sq. 
Barrister-at-Law. 9s, boards, 

*: LAWES' ACT for PROMOTING the PUBLIC 

] dEALTH, with Kotes and an Appendix, containing, the 
Supplemental ^cts, Abstracts of the Orders In Council and 
. Provisional • Orders issued under the Public Health Act, and 
a Table of RUtes leviable under the same Act. By Edward 
Lawbs, Esq. Barrister-at-Law, and late Chairman of the 
Mkroik>liil;iBn Coinii^isSionei'S of Sewers. Third Edition. 8«. 

THE NEW RULES and FORMS REGULATING 

tie PRESENT PRACTICE and PROCEEDINClS of the 
COUNTY COURTS ; with Notes, Forms, and some additional 
Forms. By J. F. Archbold, Esq. Barrister-at-Law. 4«. 

ARGHBOLD'S NEW SYSTEM OF CRIMINAL 

PROCEDtTRE, PLEADING,' AND EVIDENCE IN IN- 
DICTABLE Cases as founded on Lord Campbell's Act, 14 & 15 
Vict. c. 100, and other recent Statutes, with New Forms of In- 
' dictments and the Evidence necessary to support them. By J. 
F. Archbold, Esq. Barrister-at-Law. \L 28, 
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THE WHOLE of the ACTS RELATING TO 

THE POOR pMMd in tlw Seeaion of 1851,eompri8iiig 14 Vict, 
e. 11 ; 14 4t 16 Vict cc.'89, 28, 47, 105. By W. C. Qixs, Bsq* 
of the Poor Law Boards Barrister-at-Law. 2*. fUi. 

' THE SMALL TENEMENTS HATING ACT, 

13 k, 14 Vict. e« 90, and the other Poor Law Statutes passed in 
the Session of 1850, with copious Notes and Index. By W. C. 
Glbv, Esq. of the Poor Law Board, Barrister-at-Law. Second 
MdUum. 2s. iid. 



THE LOCAL, BOARD OF HEALTH JBLEC- 

.TION MANUAL. By W. G. Lumlbt, Esq. Barrister-at-Law, 
and First Assistant Secretary to the Poor Law Board. 4« lwtrd$, 

' THE REPORT of the TITHE COMMISSIONERS 

fyr ENGLAND and WALES, together with Tables for Galcnlatfng 
the Bentcharge in lieu, of the. Tithe of Coppice-wood. By 
Hbfrt Ptne, Esq. Assistant Secretary to the Tithe Commis- 
aioners^ 2s. 6<L 



PERMANENT TABLES, showing the VALUE of 

TITHE RENTCHARGES, under e^ery Variation in the avemge 
Price of Com. To which is added a particular Table for eadi 
Year since the passing of the Tithe Commutation Act. By 
HauRT Ptnb, Esq. Assistant Secretary to the Tithe OMnrais* 
Sioners. Third Edition, 7s. Qd, 



TITHE RENTCHARGE TABLES for 1837, 1838, 

1839, 1840, 1841, 1842, 1843, 1844, and 1845; showing for each 
Year the Value of Rentcharges under the Tithe Commutation Act. 
By Hen&t Ptite, Esq. Assistant Secretary to the Tithe Com- 
missioners. Qd, each. 

Ditto, 1846, 1847, 1848, 1849, 1850, 1851, 1852, 

1863, 1864.— 1*. each. 

LOCKE'S GAME LAWS, comprising aU the Acts 

now in force on the subject, brought down to the Session of Par- 
liament of the 12 & 13 Vict, with Explanatory Notes and an 
Index. By John Locke, Esq. of the Inner Temple, Barrister- 
at-Law. Third Edition^ Is. 6d, cloth hoards. 



A PRACTICAL COMMENTARY on the Effect 

and Operation of the 12 Sc 13 Vict. c. 46, being an Act to amend 
the Procedure in Courts of General and Quarter Sessions of the 
Peace in England and Wales, and for the better advancement of 
justice in cases within the jurisdiction of those Courts. With the 
Statute, Index, and Table of Cases. By James A. Foot, Esq. 
Barrister-at-Law, Editor of " The Justice of the Peace." 12mo. 
ds. cloth. 
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LAWES' ACT for PROMOTING the PUBLIC 

HEALTH, 1849 5 together with the NUISANCES REMOVAL 
and DISEASES PREVENTION ACT, 1849, with Practical Notes 
and Index. By Edttabd Lattes, Esq. Barrister-at-Law« 2«. 6d, 



GLEN'S NUISANCES REMOVAL AND DIS- 
EASES PREVENTION ACTS, lB4g and 1849; with Practical 
Notes and Appendix, contaming the Directions and Regulations 
of the General Board of Health, with Index. By William 
Cunningham Glen, Esq. Barrister-at-Law. Fourth Edition , 
13mo. ^.boards. 



ALL the NOTIFICATIONS of the GENERAL 

BOARD OF HEALTH, printed Pamphlet Size. 1*. and 2s. per 
dozon, m 

THE GENERAL ORDER of the POOR LAW 

COMMISSIONERS, regulating the Accounts of Unions and 
Parishes therein; dated March 17, 1847; with Notesand an Index. 
By W. G. LuMLEY^ Esq. Barrister-at-Law, and one of the Assis* 
tant Secretari^ of the Poor Law Board; together with the 
GENERAL CONSOLIDATED ORDER issued by the POOR 
LAW COMMISSIONERS on the 24th July, 1847, and the other 
General Orders applicable to the Unions to which that Order is 
addressed, ; with a Commentary and Notes on the several articles. 
By William Cunningham Glen j Esq. of the Poor Law Board, 
Barrister-at-Law. 12mo. ls,.board9^ 



THE CONSOLIDATED GENERAL ORDER 

of the POOR LAW COMMISSIONERS, dated 24th July, 1847, 
and the other General Orders applicable to the Unions to which 
that Order is addressed ; with a Commentary and Notes on the 
seyeral Articles, and an elaborate Index. Dedicated, by per- 
mission, to G. CoBNEWALL Lewis, Esq. M.P. late Poor Law 
Commissioner. By William Cunningham Glen, Esq. of 
the Poor Law Board, Barrister-at-Law. 12mo. 5s. boards. 



EAGLE'S PRACTICAL INSTRUCTIONS for 

the making of WILLS, agreeably to the Acts 1 Vict. c. 26, and 
16 Vict. c. 24. By William Eagle, of the Middle Temple, 
Esq. Barrister-at-Law. Revised and Corrected by William 
Cunningham Glen, Esq. of the Middle. Temple, Barrister-at-* 
Law. Second JSditiojif 2s. 6d. 



THE POOR LAW BOARD ACT, 12 & 1« Viot. 

c. 103, for charging the Costs of Certain Relief upon the Common 
Fimd; and for Amending the Laws for the Relief of the Poor ; 
Tnth Notes. By William Cunningham Glen, Esq. Barrister- 
at-Law. Is, 
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THE COUNTY VOTERS' MANUAL; or, GUIDE 

to tlM SEGISTRATION COURTS and ELECTIONS, giying 
Pncdcal Instructions on the County Qualifications for becoming 
ft Begistered Blector, and ezetcising the Rights relating tiiereto ; 
and also Practical Instmctions to Overseers in the Execution 
of their Duties, in making Objections and publishing the Lists. 
By W* A. Jaxbs. 2s, 6d. 



THE HISTORY of SAVINGS BANKS in ENG- 

LAND, WALES, IRELAND, and SCOTLAND, with the period 
of establishment of each Institution ; the place where it is held, 
and the Number of Depoelton; classed according to the latest 
Ofidal Returns. With an Appendix, containing fUl the Parlia- 
mentary Returns that have been printed relating to these Institu- 
tions, aind an Account of the seyeral Sayings Banks in France, and 
the Amount <^ Depodts. By John Tidd Pbatt, Esq. of the 
Inner Temple, Barrister-ai-Law, 16f . 



TIDD PRATT'S COLLECTION of ALL THE 

STATUTES in FORCE respecting the Relief and Regulation of 
the Poor, with Notes and References, brought down to the end of 
the Session of Parliament, 1852. By John Tidd Pjelatt, Esq. 
of the Inner Temple, Barrister-at-Law, who assisted in pre- 
paring ''The Act for the Amendment and better Administraticui of 
the Laws relating to the Poor." 22s. 



TIDD PRATTS LAW relating to FRIENDLY 

SOCIETIES, 13 k 14 Vict. c. 115, and other Statutes subse* 
quently passed relating th^to, including those of the Session of 
1858, with Obsenrations on the Cases decided on the Acts up to 
the present time, together with an Appendix containing the Cases 
at length, and a Copious Index. By W. Tidd Pbatt, Esq. of 
the Inner Temple, Baiiister-at-Law. Second Hditianf 6s. 



TIDD PRATTS LAW relating to BENEFIT 

BUILDING SOCIETIES, 6 & 7 Will. 4, c. 32, with prac- 
tical Notes, Obsenrations on the Act, and idl the Cases decided 
thereon; together with a Form of Roles for a Permanent Benefit 
Building Society, and a Form of Mortgage to the Trustees. By 
W. Tidd Pratt, Esq. of the Inner Temple, Barrister-«t-Law. 
I8mo. 4«. hoards* 



TIDD PRATTS LAW RELATING TO HIGH- 

WAYS, with Explanatory Notes, References, Forms, Statutes, 
and Index. By Johk Tidd Pratt, Esq. of the Inner Temple, 
Barrister-at-Law. Sixth Edition, Gs, 
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TIDD PRATT'S Edition of the PROPERTY TAX 

ACT, (5 & 6 Vict. c. 35,) with Cases of Ulustratioii taken from 
Officiid Documents, a fiill Analysis of its Proyisions, Explanatory 
Tfotes, Forms of Proceeding, a copious Index, and Tables for 
Calculating the seyeral duties under the Act. By John Tidd 
Pkatt, Esq. of the Inner Temple, Barrister-at-Law. " Seamd 
JSditiany Is. 6d. 



THE GENERAL TURNPIKE ROAD ACTS, 

tiith Notes, Forms, and a Copious Index. By John Tidd Pratt, 
Esq. of the Inner Temple, Barrister>-at-Law. 78. 



TIDD PRATT'S LAW relating to WATCH- 
ING AND lighting PARISHES, &c., comprising the Statutes 
3 & 4 Will. 4, c. 90, and 3 & 4 Vict. c. 88,;with the Cases decided 
thereon, Explanatory Notes, an Appendix of Forms, and Index. 
By John Tidd Pratt, Esq. of the Inner Temple, Barrister- 
at-Law. Second JSdition, d«. boards. 



RAINES'S ACT for the REMOVAL of Defects 

In the Admhiistration of CRIMINAL JUSTICE, 11 & 1^ Vict. 
c 46, together ifnth the Acts II & 12 Vict. cc. 78, lOI, with 
Practical Notes. By John Frederick Arcbbold, Esq. 
Barrister-at-Law. I2mo. \s. 



This day is published^ in I2mo. Boyalf 2nd Edition, 

ARCHBOLD'S NEW COMMON LAW PRAC- 

TICE in the COURTS at WESTMINSTER, as regulated by the 
New Statutes 16 & 16 Vict. c. 76, and 17 & 18 Vict. c. 125, with 
all necessary Forms and Copious Index. By J. F. Archbold, 
Esq. Banister-at-Iiaw. 



TMs day is published. New Edition, the Fifth, 

ARCHBOLD'S COUNTY COURT PRACTICE, 

containing all the Acts, and the whole of the New Rules and 
Forms ; together with the new Act 16 & 16 Vict. c. 64, and all 
the Cases decided by the Courts at Westminster, with a Copious 
Index. By J. F. Archbold, Esq. Barrister-at-Law. 12*. clothe 



TMs day is published. New Edition, the Fifth, 

ARCHBOLD'S JUSTICE of the PEACE and 

PARISH OFFICER, comprismg the whole of the Law of 
Bvmmary Convictions, with the Offences and their Punishments 
Tabularly Arranged, Numher of Convicting Justices, &c., with 
References to the Body of the Work, and all necessary Forms of 
Convictions, Commitments, Orders, &c. By John Frederick 
Arcbbold, Esq. Barrister-at-Law. 38*. cloth. 
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ARCHBOLD'S BANKRUPT LAW CONSOLI- 

DATION ACT, (12 & 13 Vict. e. lOe), with an Introduction 
stating the whole of the Practiee in Casea of Bankruptcy ; and 
Notes. By John Fbebbbick Abchbold^ Esq. Banister-at* 
Law. ' 18mo. 9tt. boards. 



ARCHBOLD'S PRACTICE of the CROWN 

OFFICE, with Forma (^ all the Pleadings, Raks, Notices, See* 
which occur hi Practice. By Johk Fbbdbbick Abchbolb, 
Esq. Baniater-at-Law. 12mo. 12f. 

For th* great eorreetneM of tUi work, and how taSlj it may bo depended 
upon In pntOee, we Stg. t. Th4 InhaMiantt of NemUm FtrrwKn, 
10 J. P. <8S. 



Thit day is pubUshedf Sewnd Edition^ 

ARCHBOLD'S LANDLORD and TENANT; 

with all the requisite Fobkb, including the Plbadings in the 
several Actions by and against Landlord and Tenant, and the 
Etidbncb necessary to support them. By Johb Fbbdbbzck 
ABCHBOI.D, Esq. Biffriater-at-Law. 12mo. cUah, 10#. 



Partis' 
Part II.- 
Part in 
Part IV. 
PartV, 
PartVL 



TdbU of CcnUnU. 
-TheTenaney. 

The Landlord*! Bemediet againet hie Itoaat. 

-The Landlord's Bemediee againet Strangers. 
,— The Tenant's Bemediee ^^net his Landlord. 

■The Tenant's Bemediee ai^dnst Strangers. 
— Plxtures. 



THE LAW relative to EXAMINATIONS and 

GROUNDS of APPEAL in cases of ORDERS of REMOVAL ; 
with Forms in all Cases which occur in Practice. By JoBV 
Fbbdbbick Abchbold, Esq. Barrister-at-Law. Qs. 



THE ACTS 9 & 10 Vict. c. 66, and 10 & 11 Vict. 

c. 83, relatmg to the REMOVAL OF THE POOR, with Notes^ 
and the Cases down to the present time ; togetiber with the whole 
of the NEW PRACTICE IN POOR LAW REMOVALS AND 
APPEALS, 11 & 12 Vict. cc. 31, 111, with Practical Introduc- 
tion and Notes; and BULLER'S ACTS, 11 & 12 Vict. cc. 82, 
91, 110, 114, relating to the Payment of Parochial Debts, the 
Audit of Accounts, the Chargeability of Paupers upon Unions, 
and the Education of the In&nt Poor, with iWsticfd Notes and 
Index. By JoHir Fbbderiok Abchbolb, Esq. Banister- 
at-Law. Sixth EdiHon, 6s. hoards. 



THE ACTS 9 cS; 10 Vict. c. 66, and 10 & 11 Vict. 

c. 33, relating to the REMOVAL OF THE POOR; with Notes, 
andtiie Cases up to the present time. By John Frederick 
Abghbold, Esq. Bairister-at-Law. Sixth £!diHony 2s, Qd. 
boards. 
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BULLEFS ACTS, 11 & 12 Victoria, cc. 82, 91, 

110, 114, relating to the PAYMENT of PAROCHIAL DEBTS, 
the Audit of ACCOUNTS, the CHARGEABILITY of PAUPERS 
upon UNIONS, and the EDUCATION of the INFANT POOR, 
i¥ith Practical Notes and Index: Bj J. F. Archbold, Esq. 
Barrlster-at-Law. 1 2mo. 2s. boards. 



AECHBOLD'S SUMMARY of the LAWS of 

ENGLAND. By John Frederick Archbold, Esq. BarFister- 
at-Law. Demy 12mo. 

Vol. I. — ^The Law of Pleading generally ; the Law of Evidence 
generally ; Practice of the Courts of Law at Westminster, of 
the Courts of the Counties Palatine, of the Borough Courts 
and Coxmty Courts; Pleading and Evidence in all Personal 
Actions ; and Pleading, Evidence, and Practice in Ejectment, 
upon all Titles and in all Cases. 15^. cloth boards. 

Vol. II. — Part 1. Corporeal Hereditaments; Part 2. Incorpo<> 
real Hereditaments; Part 3. Copyholds and Customary Tene* 
ments; Part 4. Rights arising from the Relation of Landlord 
and Tenant ; Part 5. Remedies for Injuries in respect of Real 
Property. 15^. cloth boards. 



ARCHBOLD'S POOR LAW, comprising the 

whole of the LAW OF SETTLEMENT, and all the Authorities 
upon the subject of the Poor Law generally, brought down to 
the presenttime, with Forms. By John Frederick Archbold, 
Bsq. Barrister-at-Law. Seventh JEdUvonixe-written). 25«. 



THE ACTS 9 & 10 Vict. c. 66, and 10 & 11 VieU 

c. 33, relating to the REMOVAL OF THE POOR, with Notes, 
and the Cases down to the present time ; together with the whole 
of THE NEW PRACTICE IN POOR LAW REMOVALS 
AND APPEALS, 11 & 12 Vict. cc. 31, 111, with Practical 
Introduction and Notes. By John Frederick Archbold, 
Esq. Barrister-at-Law. Sixth Edition, 4«. boards. 



JERVIS'S ACTS, 11 & 12 Victoria, oc. 42, 43, and 

44 ; relating to the Duties of Justices of the Peace out of Sessions, 
as to Indictable Offences, Convictions and Orders; and to the 
Protection of Justices in the Execution of their Duties; with 
Practical Notes and Forms. By John Frederick Archbold, 
Esq. Barrister-at-Law. Third Edition, 12mo. 8«. cloth. 

"We may safely commend this work to the attention of the public, as 
one on which its author has bestowed much pains and learning, and which 
is equally worthy of him and of the support which it cannot fail to receiro 
from ih!eai."'-Ju9tiee of the Peace. 
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THE WHOLE of the NEW PRACTICE in POOR 

LAW REMOVALS and APPEAL9, ^th a Practical Introdaction 
and Notes. By JoBir Fbedebick Abchbold, Esq. Barrister- 
at-Law. \$, 



THE PROTECTION of the COURT of BANK- 

RUFTCY to Persons not in Trade, under the 7 & 8 Vict. c. 70,. 
an Act to facilitate Arrangements between DEBTORS and 
CREDITORS* By Charles STUKaEON^ Esq. of the Inner 
Tsmplfii Birristar-*at-Law. S#. 6if . boards. 



THE PRACTICE before the COUNTY COURTS 

In INSOLVENCY, under 1 &2 Vict. c. 110, and in Insolvent 
Protection Cases, 5 dc 6 Vict. c. 116, and 7 ^ 8 Vict. c. 96 ; to- 
gether with the Act 10 & 1 1 Vict. c. 102, and a copious Index. By 
Chaklbb Stubobob, Esq. of the Inner Temple, Banister-at- 
Law. l^mo, 6s, boards. 



CHITTY'S SUMMARY of the OFFICE and 

DUTIES of CONSTABLES. By Thomab William Sattwdebs, 
Esq. of the Middle Temple, Barrister-at-Law. Third EdiL 3s. 6d. 



A PRACTICAL TREATISE on the LAW of 

ASSAULT and BATTERY; including the REMEDIES by Action, 
Indictment, Summary Proceedings before Magistrates, and Sureties 
to keep the Peace ; together with an Appendix of Forms and 
Precedents. By Thomas William Saundebs, Esq. of the 
Middle Temple, Barrister-at-Law. 2s, 6d, 



KEANE'S COLLECTION of all the STATUTES 

and parts of STATUTES now in force, relatmg to GAOLS and 
HOUSES of CORRECTION in England and Wales ; ^th Notes, 
References, and a copious Index. By D. D. Keabe, Esq. of the 
Middle Temple, Barrister-at-Law. Second Edition, bs. 6d. 



KEANE'S SUPPLEMENT to BURN'S JUS- 

TICE of the PEACE and PARISH OFFICER (irom January, 
18^, to January, 1863). By D. D. Kbanb, Esq. Barrister- 
at-Law. 7s. cloth. 



A POPULAR TREATISE ON THE LAW OP 

SETTLEMENT and REMOVALS. By W. G. Lumlet, Esq. 
Barrister-at-Law, and First Assistant Secretary to the Poor Law 
Board. Second Edition, 4s. 
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le & 17 yictfOBiA. . 

.'THE WHOJiE LAW AND: PRACTICE with: 

refl|>ecfe to Paaper Liioatie8^-*-the Care and Treatment of Lunatiea: 
in Asylums, — and the Proceedings under Commissions of lionaey,:^ 
with practical Notes, and Forms in all- Cases in -wliich they can be 
at all required in Practice. In tho Introduction, the mode of 
procuring an Order for sending a Pauper Luxiatie to an Asylum, 
and an (hrder adjudicating his Settlement, together with the whole 
of the Proceedings upon an Appeal against the latter Order, is 
stated; with an elaborate Index to the whole Work.' ByJ.F.' 
Abohbold, Esq. Barrister-af-Law. '16s, cloth. 



THE GENERAL ORDERS of the POOR LAW 

COMMISSiO?F£RS; for relating Parish Apprentices, witb a 
Treatise on the Law and a Collection of the Statutes relatingf 
thereto. By W. O. Lumlxt, Esq. Barrister-at-Law, and First 
Assistant Secretary to the Poor Law Board. 4«. boarda,. 



THE NEW BASTARDY ACT, 8 Vict. c. 10, con- 
taining the FORMS to be used in Proceedings in Bastardy; with 
an Introduction explanatory of the New Prorisions. By W. G. 
LvKiiBY, Esq. Barrister-at-Law, and Fbst Assistant Secretary 
to^the Poor Law Board. 2s. 
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THE ACT for the FURTHER AMENDMENT 

of the LAWS relating to the POOR in ENGLAND, with the 
other Statutes affecting the Poor Law passed in 1844, and to the 
last Session of Parliament, 9 & 10 Vict. ; with Notes, Forms, and 
Index. By W. G. Lumley, Esq. Barrister-at-Law, and First 
Assistant Secretary to the Poor Law Board. Third JEdition 6s, 



THE LAW OF PAROCHIAL ASSESSMENTS 

explained ut a Practical Commentary. By W. G. Lumlst, Esq. 
of the Middle Temple, Barrister-at-Law, and Firgt Assistant 
Secretaiy to the Poor Law Board. Second Edition, 6». Qd, 



THE GENERAL ORDi^a of the POOR LAW 

COMMISSIONERS, regulating the ACCOUNTS of UNIONS 
and PARISHES therein ; March 17, 1847 ; with Notes and an 
Appendix, containing an Elucidaticm of the Order, and the Circular 
Letter of the Commissioners to the District Auditors* By W. G. 
I<UMi.ET, lEati, Barrister-at-Law, and First Assistant Secretary 
to tiie Poor Law Board. Crown 8tvo. Ts. boards. 
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This day U published, ISmtf. BoyaU 

ARCHBOiiD'S NEW COMMON LAW SUP- 

PLBMEIYT to the First Edition of his Common Law Practioe, 
contiining the Statute 17 & 18 Vict. c. 125, Copious Notes, 
IntioductioDy and Indez^ By J. F. AmcHBOiiO, Esq. Barrister* 
at-Law. 



THE PARISH CONSTABLES' ACT, (6 cS; 6 Vict, 

c, 109)y with NoteS; Forms, and Index. By W. G« Lumlbt, Esq. 
Barrister-at-Law, and First Assistant Secretary to the Poor Law 
Board. d«. 



A TREATISE ON THE POOR LAW OP 

ENGLAND, being a Reyiew of the Origin, and variotis alter* 
ations that have been made in the Law of Settlements and 
Bemovals ; and the proposed schemes relating to National, Union, 
and other extended areas for raising Poor Rates, by equalised 
Assessments, or otherwise. By Jambs Dunstait, Vestry Clerk 
of the Parish of Bromley St. Leonard, Middlesex. 12iiu». Qs. boards* 



THE LAW RELATING to the ASSESSMENT 

of RAILWAYS to the RELIEF of the POOR, with a Report of 
the Case and Judgment in the Queen y. The London and South 
Sastem Hailway Company , decided in the Court of Queen's 
Bench, June 4th, 1842. By Williax Hodoes, Esq. of the 
Inner Temple, Barrister-at-Law. 2^. Qd, 



POVERTY, MENDICITY, and CRIME, or the 

Facts, Examinations, &c. ux)on which the Report, presented to the 
HouEe of Lords, by W. A. Miles, Esq. was founded. To which is 
added a Dictionary of the Flash or Cant Language, known io 
every Thief and Beggar. Edited by H. Bkandon, Esq. 5s. 



GRAND JURIES ; REASONS FOR THEIR 

ABOLITION. By William Foots, Author of <' Suggestions 
for the Improvement of Portions of the Criminal Law;" ** Sug- 
gestions for abolishing Poor Law Settlements, and to substitute a 
General Rate for the Relief of the Poor ;" '< Statement as to Turn* 
pike Trusts," (published at the request of a committee), &c 
12mo. Is. 



ALL THE STATUTES in FORCE RELATING 

to the CEREM Olff of MARRIAGE in ENGLAND, including the 
recent Marriage Act, and the Act for the Registration of Births, 
Deaths, and Marriages, with Notes and a Copious Index ; together 
with some Account of the Marriage Laws of France, Ireland, Scot- 
land, &c By H BNR Y Pbabson, Esq. of the Middle Temple. 6s, 
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BULLEN'S PRACTICAL TREATISE on the 

Law of DISTRESS for RENT, And of things Damage-feuant ; 
with fonns; and an Appendix of Statutes. By Edwakd Bullbv, 
Esq. of the Middle Temple, Special Pleader. 9s, 

A GENERAL READY RECKONER for calcu- 

latingf the Parishes' Shares of the several Classes of Union Expen- 
diture, and the Quantities of Prepared Provisions to be enterMi in 
the** J)aUjf Pramsiatu Consumption Account ," Form 25 of the 
Poor Law Commissioners' Genmal Order relating to Accounts ; 
for ascertaining the corresponding Price per Pound, Stone, Cwt., 
and Ton, and per Stone and per Sack of Flour, or per Loaf, and 
per Score of Bread ; for makipg Church Rates, Poor Rates, Sur- 
veyor's Rates, and for general Purposes. By W. C. HoTsoir, Esq. 
Barrister-at-Law, and District Auditor. Third JBditum^ Vol. I. 
8#.6cf. 

Vol. II. of ditto; (fix)m 1*. 6d. to any amount.)— &• 6d. 



THE LAW RELATING TO RIOTS and UN- 

LAWFUL ASSEMBLIES, together with a View of the Duties 
and Powers of Magistrates, Police Officers, Special Constables, the 
Military, and Private Individuals, for their Suppression ; and a 
Summary of the Law as to Actions against tiie Hundred. By 
Edward Wish, Esq. of the Middle Temple, Barrister-at-Law. 
Second Edition^ 12mo. 2«. Qd. hoards. 



SNOWDEN'S MAGISTRATE'S ASSISTANT, 

and POLICE OFFICER and CONSTABLE'S GUIDE ; being a 
plain and practical Summary of the Duties of Magistrates and 
Peace Officers in the various branches of the Criminal Law usually 
coming under their cognizance ; including full Forms of Bills of 
Costs for the use of Constables i with an Abstract of the Criminal 
Law and its Sentences ; and a comprehensive Table of Penalties 
under the Penal Statutes. By D. D. Keanb, Esq. Barrister- 
at-Law. Second Edition^ 12mo. 8«. Qd, hoards. 



THE THEORY and PRACTICE of VALUING 

TITHES and COMMUTATION RENTCHAROES, illustrated 
by a Series of Diagrams. — ^Also, the Principle of assessing Rent- 
charges and Compositions to the Poor's Rate ; to which are added 
Tables, exhibiting the amount of Net Rent and Rates respectively 
contained in any Amount of Gross Rent. By Layton Cookb, 
Surveyor. 7*. 



THE MAGISTRATE'S ENTRY BOOK (to be 

kept by the Clerk) of Cases heard and determined before a 
Magistrate in Petty Sessions. \Qs. 

Ditto ditto another sort; 16^. 
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(BBOUOBT DOWk TO TttH TWik8Zn*t tlUt) 

DEACON'S LAW and PRACTICE of BANK- 
RUPTCY, ^th an the NEW RULEd and ORDERS INCOR- 
PORATED. By John De Gbx, Esq. Barrister-at-Law. 

REMARKS on the MANNER in which TITHES 

should be aaseoed to the POOR'S RATE under the eziatingr Law. 
By the Rer. Richard Jokbs, one of the Ttth^ Coinmiflsioiiers 
fol« England and Wales. 98, Qd. 

REMARKS on the GOVERNMENT BILL fot the 

COMMUTATION of TITHE. By the Rev. Richard Jones, 
. one of the Tithe CommiBslonen for England and Wales. Qd, ' 

TABLES for VALUING ANNUITIES suhjectto 

LEGACY DUTY, riiowmg the Vuliiea of Andaitleslrom 1«. to dOOZ. 
held on single Liyes, according te the Act 36 Geo. 3, c. 52, and 
ibe Amount of Legacy Duty thereon at each t^ the several Rates 
now payable by the Ajct 55 Geo. 3, c. 184. By J. C. HuDsoir, 
of the Legacy Duty Office, London. Second Edition^ Us, bound. 

WILL PAPERS, with Practical Directions for 
filling them up. By J. C. Hudson, of the Legacy Duty Office, 
London. 4(f. each, and in sets Is. 6d. 

A PRACTICAL GUIDE TO SURVEYORS OP 

HIGHWAYS, comprising their Powers, Duties, and Liabilities 
under ' the New Highway Act, 5 & 6 Will. 4, c. 50, with a 
copious Index. By F. W. Nash, Esq. Barrrister-at-Law. JF^h 
JEdiHon^^.ed. 

WHALLEVS TITHE ACT, and the whole of 

the TITHE AMENDMENT ACTS, with Exphmatory Notes, and 
an Appendix of Forms, Cases, &c. with a Treatise on the Recovery 
of Tithe Rentcharge. By G. H. Whalley, Esq. Barrister-at- 
Law, and Assistant Tithe Commissioner. Second JEdition, 12mo. 
12*. cloth. > , 

A TREATISE ON THE HIGH PEAK MINE- 

BAL CUSTOMS AND MINERAL COURTS ACT, 1851 (14 8c 
15 Vict. c. 94), analytically and practically arranged ; embracing 
^Istly, the Mineral Customs Articles and Duties of the icing's 
Field, and certain parts of the hundred of High Peak, in the 
county of Derby, part of the possessions of the Queen, in rigiht- of 
her Duchy of Lancaster ; 2nd]y, the Provisions contained in such 
Act for the better Administration of Justice in the Barmote Courts 
of such districts ; and 3rdly , the Practice and PrOcitedin'gs of such 
Barmote Courts. With Notes, References, Forinb, and a copioba 
Index. By Thomas Tapping, Esq. of the Middle Temple, 
Barrister-at-Law, author of a Treatise on the Writ of Mandamus, 
&c. Second Edition, Qs, hoards. 
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THE ACTS for MARRIAGES and REGISTRA- 

TION, 6 & 7 WUl. 4, cc. 85 & 86 ; 7 Will. 4, c. 1 ; 1 Vict c. 22 ! 
with Explanatory Notes and Index. By Williax Baqlb, Esq. 
of the Middle Temple, Barrister-at-Law. 5^. 



THE QUESTION of RATING TITHES in refer- 

ence to JoddrelPs Case Arguedf and the Opinions advanced by 
Mr. Blake, in his answer to the Pamphlet of the Rev. Richard' 
Jones, Examined. By Georgb Abbott, Esq. Barrister-at-law. 



REMARKS on the APPORTIONMENT of the 

TITHE RBNTCHARGE. By James Jbrwood, Esq. B. A., 
F. C. P. S., of the Middle Temple, Barrister-at-Law, and one of 
the Assistant Tithe Commissioners for Special Purposes. 1 8, 

A SUMMARY of the MODE of SETTLING 

PAROCHIAL BOUNDARIES under the Provisions of the TITHE 
ACTS. By Jambs Jbrwood, Esq. B. A. of the Middle Temple, 
Barrister-at-Law, and one of the Aissistant Tithe Commissioners 
for Special Purposes. 2«. 6^. 

PRIDEAUX'S PRACTICAL GUIDE TO THE 

DUTIES OF CHURCHWARDENS in the Execution of their 
Office. With List of Cases, Statutes and Canons, an Appendix 
and Index. By Charlbs Greyilb Prideaux, of Balliol 
College, Oxford, M.A., and of Lincoln's Imi, Esq. Barrister-at- 
Law. Sixth Edition, 6& 



THE ACT TO AMEND THE LAW FOR THE 

REGISTRATION of VOTERS, with a Popular Analytical Intio- 
duction and a full and complete Index. By Charles Grbvilb 
Pridbaux, of Lincoln's Inn, Esq. BaiTister-at-Law. Second 
Edition^ bs. 

KEANE'S SUPPLEMENTto BURN'S JUSTICE 

of the PEACE and PARISH OFFICER, from January, 1849, to 
January, 1850. By David Dbadt Keane, Esq. Barrister-at- 

Law 6^. 

Jimuary, 1845, to March, 1848, in 1 Vol., cloth boards, 12«.; 
from March, 1848, to January, 1849, in 1 Vol., cloth boards, 8«.; 
or from January, 1845, to January, 1851, in I Vol.^ cloth boards, 
32«. 



THE LAW of MASTER and SERVANT, in 

regard to Domestic Servants and Clerks. With No^, References, 
and Index. By Edward Spikb, Esq. Attomey-at-Law. 2«. (W. 
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THE PARISH OFFICERS' LIBRARY. 

By J. N, Spellbk, Esq. Banister-at-Law. 
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The Chubchwa.»dbns* Assistant . - - 
The Constables' Guidb and Dirbctob - 
The Oybbsbbbs' Assistant - - - - 
The SuBTBYOBs' Assistant - - . - 
The Vbstby Clbbk and Parish Lawtbb - 

Thefe TronHnfW aro written in a clear and distinct mann», dirested of 
technical termi, giring the whole of the Duties of the several Officers. 

It wiU be absolutely necessary to Order « SPELLEN'S EDITION/' there 
bring other Editions got np merely for Sale without any Author's Namey 
and whoUy unworthy of Oonfldenoe. 

FORMS OF LETTINGS, OR OF AGREE- 

MENTS FOR LEASES, each 6d. 

Drawn and Settled by John Evans, Esq. Barrister-at-Law, 
No. ]. Agreement for Letting Furnished Lodgings, 
for Yearly Letting of a House. 
, for Letting a House, ke, for Tears certain, 

l^ Freeholder for Letting, and (on request) to infant a 

Lease of, a House, fcc. 
ditto by Leaeeholder. 

by Freeholder for Letting, and (on request) to grant a 
Lease of, a Farm. 
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A PRACTICAL TREATISE ON MISDEMEA- 
NORS. By HUMPHBT W. WOOLBTCH, of tho Inner Temple, 

Barrister-at-Law. 14». 

" It is in fact a Practical Treatise, and will be found extremely useful 
not only to the general practitioner, but to the public in general."-H9u». 



SIMON'S PRACTICAL TREATISE OF THE 

LAW OF INTERPLEADER, as applicable for the Relief of 
Stakeholders and Sheri£&, &c. in Cafies of Adverse Claims to Per- 
sonal Property ; Validity of Bills of Sale, &c. With an Appendix, 
containing ^e Interpleader Act, and Forms of Notices, Affidavits, 
Rules, Feigned Issues, &c. By Henby A. Simon, Esq. of the 
Middle Temple, Ban*ist6r-at-Law. Second Edition, 12mo. 6s»bds, 



IsYNTAM'S ROMAN EMPBRORS. 

Dedicated by PermissUm 

To THE Right Hon. the Eabl of Cablisle. 

just Published, in 2 Vols,, deniy Svo., beaut\fuily printed, 
with a fine Portrait of the Author, 

THE HISTORY of the ROMAN EMPERORS, 

from AUGUSTUS to the Death of MARCUS ANTONINUS, 
carefully digested from the original Latin and Greek Authors : 
Connecting the Histories of the Roman Republic hy Hooke 
and others, and Gibbon's Decline and Fall of the Rohan 
Empibe. By the late Rev. Robebt L^nam, M.A. of Trinity 
College, Cambridge. Edited by the Rev. John T. White, M. A. 
of Corpus Christi College, Oxford. 20s, cloth. 



Lcm BodkaXkri $md Publishes, 



THE AOT fop the CONVIGTION of JUVENILE 

OFFBNDBRS, 10 & 11 Vict c. 82, with a Practiteal CommentBry 
and Forms. By Chables Sprbngbl Gbbayes, Esq. of Lin- 
coln's-Inn and the Inner Temple, Barrister-at-Law, and a Magis- 
trate for the Coanties of Stafford and Derby. 12mo 4s, boardt^ 



TABLE OP FEES TO BE TAKEN IN THE 

COUNTY COURTS, under the Orders of Sir George Grey, 
Baronet, one of Her Higesty's Principal Secretudes of State, 
dated 15th November, 1850, showing at one view the Total 
Amount of Fees to be taken on every Proceeding. By Ewbn 
EvERSiiED, Clerk of the County Court of Sussex at Brighton. 
Honorary Secretary to the Coonty Court Clerks' Association. 6(1. 



This day is published, 

COPYHOLD ENFRANCHISEMENT MANUAL, 

and ALL the COPYHOLD ACTS, with copious Explanatory 
Notes, Practical Directions, Beferences, Index, &c. ; wherein the 
Acts themselves, and the mode of carrying them out, are fully 
explained and set forth, forming altogether a Complete Manual 
of Enfranchisement for the use of the Copyholder. By WILLIAM 
TAPPING; of the Middle Temple, Barrister-at-Law. 9s, 



THE WHOLE of the ACTS RELATING TO 

THE POOR, passed in the Session 1853. By W. C. Glen, Esq. 
of tlie Poor Law Board, Barrister-at-Law. 2s. 6d, 



THE WHOLE of the ACTS RELATING TO 

THE POOR passed m the Session, 1852. By W. C. Glbn, Esq. 
of the Poor Law Board, Barrlster-at-Law. 2s. 6d. boards. 



A PRACTICAL ANALYSIS of the TRUSTEE 

ACT, 1850, for England and Ireland, 13 & 14 Vict. c. 60, and 
15 Sc 16 Vict. c. 55 ; with the Act, and Suggestions for Forms of 
Proceedings under it. By Geo r o e Hobs by, Esq. of Gray's Inn, 
Barrlster-at-Law. 2s. 6d. 

" We adrise every one of our readers desirous of understandinsr the 
proviBioiis of the Trustee Act, to purchase Mr. Horsey's AnalTsis, which 
while It is moderate in price, is at the same time exceUently planned and 
very ably executed.**— Xraio Student's Magaseine/orDeeember, 1850. 



BOOTE'S HISTORICAL TREATISE of a SUIT 

AT LAW, with Notes. By George Thomas White, Esq. 
Barrister-at-Law. Seventh Edition, 8«. 
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thu day is Puidwhed, Second Ediiimf 

ARCHBOLD'S PARISH OFFICER, comprisiDg 

the whole of the PRESENT LAW RELATING to the SEVERAL 
PARISH OFFICERS IN ENGLAND : comprising also the 
Law as to Church-rates^ Highway-rates^ Vestries, Watching and 
Lighting, &c. By W. C. Glen, Esq. Barrister-at-Law. 10«. chtK 



PublUhsd every Saturday, Price 6d, Stamped, 

THE JUSTICE OF THE PEACE, Edited by 

J. A. Foot, Esq., D. D. Kbamb, Esq., and W. C. Glbn, Esq. 
Barristers-at-Law. 

Sahflcription, £1 Qs, 6d. per Annum. — Forwarded, Free of 

Posti^, to all parts of the Country, and may be had of 

every Newsvender. 

The pages of the "Juetice of the Peace" ore principally devoted to 
mattert relating to Magisterial and Parochial Business, more particularly 
those which arise in Parliament, — Beports of Cases at the Superior 
Courts at Westminster, — Practical Treatises on Acts of Parliaments- 
Opinions upon Cases submitted to the Editors, — ^Digest of Beports 
presented to Parliament, — ^Periodical Business to be done at the Ses- 
sions, — ^with a variety of other Hatter, which will be found of great 
use to the Legal Profession generally. 



COMPLETE SETS of the JUSTICE 

may he liad from the commencement, asunder : 
Vol. L 1837, half bound and lettered 
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